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Ol'MMONS Ifi A CIVIL ACTION 


✓' * 


I « 


\ . - 


.. . . . CIV. i (W4» 

SUMMQNS AND RETURN QF seRVTCE “**'** °-*^'**"•*'** *^ **''’ ** **** 


Ølliu'tcb ^tntc^ JDi’Jitn'ct Court 

FOR THE 

SOimiERW DISTRICT OF NE.V YORK 


CIVIL ACTION FILE NO._ 


COyj’ETITIVE CAPITAL CORPORATION and 
COl.IPEriTIVE ASSOCIATES INC. , 


Plaintiff 

V. 


AKIYOSHI YAI.WDA, lAVENTHOL, KREKSTEIN, 
HORV/ATH AND HOR'.'.'ATH, MORTON DEAR, 
ROBERT E. BIER, THW.'AS I/ARTINO, JR. , . 
TAKARA ASSET MANAGEfÆNT CORPORATION, 
and IRA N. SJ^TH, 

Defendant 


|To the above named Defendant • 

You are hereby summoned and required to serve upon 

LAWLER, STERLING & KENT 

ilaintlfT’s attorney , whose address is 

500 Fifth Avenue 
New York, New York IOO36 




SUMMONS 


m answer to the complaint wiiich is herewith sei-ved upon you, within 20 days af ter service of this 
summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be 
laken against you for the relief demanded in the complaint. 

. If ( 

» ^ s ^ M Cler>. ot Conrt. 

( 6 ( CM. 


\ 

5a 











[Seal of Court] 


N0TK:_TM, summon. I, Issurd pursu:xnt to Hule 4 ot tht r lernl Kule, of Civil Procedure. 
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UNITED 5TATIi3 UISTRICT COURT 
SOUTHERN DISTRICT OF NEV/ YORK 


COr/PETITlVE CAPITAI, røRB)RATION and 
CO!/J>ETITIVE ASSOCIATES INC, , 


Pia intil’fa, 


72 Civil Action No. 


AKlYOoilT YAIMDA. lAVEtirH.iL, KRJ'KSTETN, 
IIOI.'WATH AND HORWATH, MORTON DliY\R, 
ROHERT E. RIER, THOMAS MARTIN.), JR., 
TAKARA ASSET MANAGEMENT CORiORATION, 
anl IRA N. SMITH, 


COMPLAINT 


Defendants 


1. The, juriadiction of this Court is based upon Section 22(a) of 
thi" Seourities Aot of 1933, as ainended, Titie 15, United States Code §77v(a) 
{ Lhe "19,13 Act" ); Scctlon '.TI of the Secui'ities Exchange Act of 1934, as 
amonded. Title li>, United States Code §78aa (the "1934 Act"); Section 44 of 
the Ir.vestment Compaiiy Act of 1940, Titlo 15, United States Code §80a-43 
(thi' "Jnvestment Conipajiy Act"); Section 214 of the Investment Advisens Act 
ol l‘)40. Title 15 , United States Code §80b-l4 (the "Investment Advisens 
Act"); and the prlnciplcs of pendent junisdiction. 

2. This action incorponates allegations against the defendants 
heroin containod in a eertain coinplajnb of the Secunities and Exchange 
CoiiLTdssion (the "SEC Complaint") pending in this Covu't, numbened 71 Civil 
Action 4932 . 


3. Coniiv'tJtive Capital Conponation ("Competitivc Capital"), is 
incorponatoil undei- the lav/s of, and has its pnindpal place of business in, 
the State of CaLilornia. It is reglstened as an investment advisen unden 
the Investment Adviser Act of 1940 and serves as the ftind Mnnager fon Com- 
petitive Associates Inc. Cornpetitive Associates Inc. ("Competitive Asso¬ 
ciates"), is incor}xn'ated luider tiie lavvs of the State of De Lav/ane, and 
has its principal pluce of business in the State of California. It 
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is a management open end investment company registered vritli the Securities 
and Exchange Commission (tlie "Commission") pursuant to oection 8 of the 
Investment Company Act of 1940 as amonded. Competitivc Associates has 
net assets of approxirnateLy $10,000,000 and nearly 10,CKX) shareholders. 

4. The D(;f'onda'iL, AkiyoshI Yamada ("Yaiiiada"), is an individual 
who, upon information and beliof, is, and was at all times pertinent hereto, 
a residont of the City and State of New York. 

5. The Uefendant, Laventhol, Krckstein, Hoivratli and Llorwath 
("LaventLiol"), is, upon information and belief, a partnership of public 
accountants with offices in East Brunswick, New Jersey. 

6 . The Defondant, Morton Dear ("Dear"), is an individual who, 
upon infomation and belief, is, and v/as at all times pertinent hereto, a 
partner of Oefendant Laventhol. 

7. The Defondant, RoLiert E. Bior ("Bier"), is an individual 
who, upon information and belief, is, and was at all times relevant hereto, 
employed by the Defondant Liventhol. 

8 . Tlio Defondant, ITiomas Martine, Jr. ("Martine"), is an indi¬ 
vidual wlio, upon information and belief, is, and was at all times pertinent 
hereto, an employee ol‘ Defendant Laventhol. 

9. 'Itie Dofendajit, Takara Asset Management Corporation 
("Takura fAmagement"), is, upon information and belief, and was, at all 
times pertinent herf'to, a portfollo management company witli offices in 
New York City. During the period from approximately October 1970 through 
May 1971, Takara Management managed a portion of the portfolio of Competitivc 
Associates. 
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10. The Defendant, Ira N. Smith ("Smith"), 
dividiial v/ho, upon information and belief, is, and was 
P-rtinont heroto, a partner in tho law firm of Feiner, 
* Goldman wlth officos in Nev; York City. 


is an in- 
at all times 
Curtis, Smith 


yjolation op i. [on IVCa) of the Act. 

pf SccLiun LOd)^ of Lhe Act and ftnle 

10b-:' Uie rounder. and .Soetions 206rn and 
(?.) of tho Investiiiont Advisers Art , 


\ ' 1“ ('■■‘rly 19/1, Dofondants Yamada, Laventhol, Dear, Bier 

and Martino singly and in concert, directly and indirectly in connection 
Wlth Uic purchaae and sale of securities disseminated or caused to be 
disseminatod to Compotitive Capital and Competitive Associates Financial 
statemonts for Takara Partners, a limited partnership organized under the 
l'-iws of New York for tiie pnrpose of investing in securities, of which De¬ 
fendant Yamada was a general p.artnf.'r, wnieh financial statements were 
certified by Defendant Invonthol, and which included an income statement 
for the ixjruxt irom July 16, 1-969 (inception) to Jiecember Jl, 1969 and a 
balance shcet as of December 31, 1969. Th-' ••'^nts represented, among 

o ther things, tiiat; 


A. Takara Partners had: 

(1) Net income of $4i>2,343; 

(2) Uni-ea I i/.ed profit of $t>S)5,945; 

(3) Tot.aL current asiiets of $4,248,612; 

(4) Tot.al current liahLJIties of $978,628; 

(t>) M;irk<,-tablo and rvstrinted securities valued 
nt $3,2a7,V,4; 

(6) I^jt options HvailabJe with a val uo of $4l0,J/:i; 

H. Deiendant Invcntiiol was Independent and was qualified 
to certify a.; such to the finani-lal ta l. 07 r«'*nts of Takara 


Partners. 
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12 . T^ie fitiancial staceraents described in the foregoing para- 
graph were false and misleading in that, among other things; 

(1) Takai-a purtnors had no net incorae, but substantial losses; 

(2) Tnkara Partners had no unreali/.ed profit and a substantial 
unrealizod loss; 

O) The total eurrent asseta figxire includcd non-existent iteruj 
and items whose valuos were grossly ovorstated; 

(4) The total current liabilities figure was vmdorstated by 
approximately $400,000; 

(5) Values of securities were grossly overståted; 

(6) 'Uie purportod put options did not exist; 

(7) Df‘fendant Inventhol was not indepondent and was not qualified 
to eertify tho financial statements of Takara Partners be- 
causo D<;feridantr; Ikiar, Bier and Martino, pirtners and/or 
cmployees of Laventhol during the ixiriod of time when they 
were worklng on the preparation of the financial statements, 
had recoivcd paymcnts from Defendant Yaraada and another 
•fcotaling approximately $17,000 in the guise of profits from 
participation in Uie pirchase and sale of "hot issues." 

13. In addition, tiie financial statements of Takara Partners 
Iniled to disciosc', amcjiig other tiiings; 

(1) Tliut many of tiie securities in the pcjrtfolio were securities 
of issuers witli minimal assets and no pust history of earnings 
wliicli had been lurchased in large blocks und that the raarket 
for HKXil, of tiujso securities was very limited and highly 
volatile; 




(2) That restricted securities had been valued at arbitrary and 

excessive figures by persons who were close business associates 
of Defendant Yamada and who had in man^ cases been involved 

in tlie transactions in v/hich the securities had been pur- 
chased; 

O) 'Hint ^^240,^0 inciuded in the total current asset figure 

had been misappropriated from a certain Delaware Corporation; 

(4) Tliat during the perlod from December 31, 1960 to the date 
of issu.ance of the financial statements, significant part- 
nereiiip events had oceurred including, among other things; 

(a) Paymeuts made on previously undisclosed liabilities; 

(b) Receipt of additional funds misappropriated from the 
certain Delaware Corporation; 

(c) fiirther losses and deterioration of the financial con- 
di tion of Takarn Partners; 

(5) The maa'.er in which securities had beeji purchased from 
Takara ’^jrtner::; 

{(>) Tli^‘ Control and manifxilation by Defendant Yamada and his 
associates of the market for some of the securities pur¬ 
chased for Takara Partners, 

14. By I e.ison of the activities described in paragraphs 11 
Uircjugh 13 abovo, IV.fendants Yanvida, Laventhol, Dear, Bier and Martino 
violat...d Soction 17(a) of Lixe 1933 Act, Gection 10(b) of the 1934 Act and 
IMle 101.-4 U.erouruier, and SectLorxs 206(1) and (2) of the Investment Ad- 
Visers Act, as n re.';u:i I, of wiiicli Competitive Capital and Corapeititive 
Associates ultinuately suffered damages aggrogatl/ig ^iix million dollars 

(:t6,oæ,ooo). 
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^reach of piduciarv Obligations nnd Frauf * 

15. The allegations and paragraiiis 11 through 13 of this Cora- 
plaint are i-ealleged and incorporated herein by reference. 

16. The Defendants Yamida, Lfiventhol, Dear, Hier and Martino, 
individually and acting in concort, have breached their fiduciary obliga¬ 
tions toward and have porpetrated a fraud on Competitive Capital and Conw 
petitive Associates in that their activities, statements and e.-nissions of 
material facts constituted misreprcsentations known by these Defendants to 
be false, knowingly made by the Defendants to Competitive Capital and Com¬ 
petitive Associates, on which a reasonable man would rely and on which Con>. 
petitive Capital and Compe-titive Associates did rely, as a result of which 
Comi>etitive Capital and Competitive Associatc:s ultimately sustained damages 
aggregating six million dollars ($6,000,000.) 


XioLatjon of Oection 17fa) of the IQ?? Ært of 
^etiori 10(b) or the ]q‘^ 4 Act and PniriPb^T " 
^ereu.idor. of Section s 206fl) and (2) of tbP 
Ijivestment Adv ise^’s Act. and of Sections 1 7fd^ 
^etions 17Se c tion 36 Section nna 

oection 37 of the Investment Compaav Act. 


IV. In or about June 19V0, in an effort to obtain eraployment as 

manager of the investment activities of Competitive Associates, Defendants 

Yamada and Takara Management made false and misleading representat ions to 

Competitive Capital and Competitive Associates including, among other things, 
tha t: 


(1) Takara Partners had $6,000,000 in assets; 

(2) The net assets valuo of Tak-ra Partners had increased by 
14.3;' In 1969; 


(3) A certain Armstror^f Investors had assets in oxcess of 
$a,000,0a); and 







(4) The not asset valne of Armstrong Investors had increased 
8,t>^ during the jx^riod March through June of 1970. 

Jliese roprosentatioui:: v/orc false and misleading in that Takara Partners 
never had $6,000,0(yi in assets, but had at the most $2.8 million as des- 
cribed in paragraph 19 of the Complaint of the Securities and Exchange 
Conimission horein (the 'TÆC Complaint”), which assoLs v/ore dissipated as 
described in paragraphs 69a through 81 and 220 through 222 of the SEC 
Complaint. These if^pros. ta tions were also false for the reasons stated 
in paragraphs 204, 208, 234 nnd 235 of the SEC Complaint and because 
DefenJants Yamada and Takara Management failed to disclose the activities 
described in paragrai±,s 69a through 236 in the SEC Complaint. The above- 
raonLionod paragraphs of tlie SEO Complaint are incoiporated herein by 
reference. 


18. As a result of theso rcpresentations, Defendants Yamada and 
Takara Management vvero employcd to manage approximately $8,500,000 of the 
assets of CoinpoLitivo A.ssociates and many of the false representations 
made to Competitive Capital and Compebitive Associates by Defendant 
Yamada, includlng tho falso representations reganiing the performance of 
Takara Partners, were repeated in nows releases and in Communications to 
shareholders and oLhciwise. Durir^j the period from approximately October 
1970 through Kay 1971, when Defendants Yamada and Takara Management managed a 
^xirtion ol the invc-stmont pfjrtfolio of Competitive Associates, they purchased 
s.;curi.ties at nrtifi.cially inflated prices with little or no investment merit 
and I or pu-poses oi‘ personul profit, anu without regard to the interests of 
Co-njK.'titive Capital or Comjxititivc Associates and its sharoholder- . As a 
result that i)Or!.ion of the portfollo of Competitive Associates sustained 
lossos of api)roxijiiat,f;ly five million dollars ($5,000,000). 

19. Dy ri.'auon of tho activities described in paragraphs 17 and 
and 18, Dolondarits Y;ajnada and Takara Management violuted .'loction 17(a) 
or tlio 1933 AcL, Kection 10(b) of tho 1934 Act and Rule lOb-5 Lheremider, 
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Sections 206(1) and (2) of tlie Invostraent Advisere Act, Sections 17(d), 

36, 36(a) and 37 of the Investment Companj- Act and Rule 17d-l 
thereunder, as a result of which Competitive Capital and Compfititive 
Associates ultimately suffered damages aggrogating six million dollars 
($ 6 , 000 , 000 ). 

Violation of Section 17fa) of the 1933 Act. 
of Section lOfb) of the 193^ Act and Rule 
lOb-^ thereunder. of Sections 206(1) and 
(2) of the Investment Advisers Act. and of 
Sections 36 and 36fa) of the Investment 
ComTxiny Act. 

20. From in or about January 1971 through May 1971, for the 
pirpose of concealing the activitics of Defendant Yamada as alleged in 
the SEC Complaint so that Defendant Yamada would be retained as investment 
manager of a portion of ttie assets of Competitive Associates, Defendants 
Yamada, Takara Management and Smith made false and misleading statements 
and withhcld information concemi:'.g among other thi: gs: 

(1) Tlic faet that Defendant Yamada was participating in the 
management of a certain Everest Management Corporation and 
jxircliasing securities for a certain Armstrong Capital, and 
that he v/as acting in conjunetion with others; 

(2) Tnat an investIgation was then being condiicted by the Com- 
mission into the activitics of Defendants Yamada and Takarn 
Management and Takara Partners had been sei-/ed subp^enas 

duces tom un by the Commission on December 31, 1970 re- 
quiring the npjx,-arance of Defendant Yaniiida and the produc- 
tion of records in ccjnncction with sucii invest igation; 

(3) 'lile Lack of investment merits of certain securities pur- 
clinsed for accoiuits managed by Defendants Yamada and Takara 
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Management, including Armatrong Capital, Takara Partners 
and CompctitivG Associates, and circuinstances surrcranding 
tho pnrchase of such securities, including the corapenca- 
tion and profLr.n roceived by Defendant Tamada; 


( 4 ) 


Tlie increases in net asset value and profits of the accounts 
managod by Defendant Yamada; and 


(5) Tlie activities described in the SEC Coraplaint. 


21. By roason of thene activities described in paragrajh 20, 
Defcndants Yamada, Takara Management and Smith violated Section 17(a) of 
the 19:^3 Act, Section 10(b) of the 1934 Act and Itule lOb-5 thereunder, and 
Sections 206(1) and (2) of tlie Advisere Act, and Defendants Yamada and 
Takara Management violated Sections 36 and 3b(a) of the Investment Gorm- 


naii,y A(vt, 


result of v/hich Competitive Capital and Competltive Asso- 


cLal.e.. u.l.tlmatcly suffered d;images aggregating 

($ 6 , 000 , 000 ). 


six million dollars 


Bivoch of I’iduciaiy Obligations and Frand 


22. The allogations of paragrajih 20 of this Complaint are re¬ 
al leged and incoi’poratod herein by reference. 

23 . riie Deiendants Yamada, Takara Manc'igement and Smith, indi¬ 

vid,iall.v and acting in concert, have breached their fiduciaiy dutics tov/ard 
and perp,‘trated a fraud upon Competitive Capital and Competitive Associates 
in that Lheir activities, statenients and oraission, of material facts con- 
ntitnted misrejirosentations, Imown by these Defendants to be false, know- 
j.n,''Iy made by tliese Defendants to Competitive Capital and Competitive 
Associates, on v;hich a reasonable man v/ould rely, and on which Competitive 
Ct.pitaJ .ind Com|x!titive /issociates ultinuatoly suffered damages aggregating 
.'■i>: million dollars ( , 000,000). 



WHEREFORE, Ccxnpetitive Capital and Competitiv« Associates pray 
a Judgment against the Defendants Yamada, Laventhol, Dear, Dier, Martine, 
TaKai’a Management, and Smith, individually and jointly, in the amount of 
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six million dollars (:|)6,OC)0,0(Xl), logother with npplicablo interest and 
the cojts and disbursemenbs of this action. 


LAWLER, STERLING & KENT 
500 Fifth Avenue 
New York, New York IOO 36 
(212) 736-7050 


By_ 

A Member of the Firm 


Of Counsel: 

James Michael Cassidy, Esq. 
Lawler, Sterliriff & Kent 
1156 15 th Street, M.W. 
Washington, D.C. 20005 
(202) 293-2240 




UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


21a 


COMPETITIVE CAPITAL CORPORATION and 72 Civ. 1986 

COMPETITIVE ASSOCIATES INC., 


Plaintiffs 


aqainst 

AKIYOSIII YAMADA, LAVENTHOL, KREKSTEIN, 
HORWATH & HORWATH, MORTON DEAR, 

ROBERT E. BIER, TOOMAS MARTINO, JR., 
TAKARA ASSET MANAGEMENT CORPORATION 
and IRA N. SMITH,. 


ANSWER OF DEFENDANT 
LAVENTHOL, KREKSTE IN, 
HORWATH & HORWATH 


! 


Defendants. ; 

I 


Defondant Laventhol, Krekstein, Horwath & Horwath, 
liy its attorneys, Shea Gould Climenko 6< Kramer, answers the 
complaint as follows: 


I 

I 

( 


I 

I 

I 


I 


1. Denies the aliegations of paragraph *'l" of the 

complaint. 

2. Denies the allegations of paragraph " 2 " of the 
complaint except admits that certain allegations in the com- 
plaint herein are the same as, or similar to, certain allega¬ 
tions in the complaint in an action entitled Securities and 
Exchange Commission v. Everest Management Corporation, et al. , 
71 Civ. 4932 and respectfully refers to the latter complaint 
for the contents thereof. 


3. Denies that it has knowledge or information 
sufficient to form a bolief as to the truth of the allegations 
c-onlainod in paragraphs "3" and "4" of the complaint. 
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4. Admits the allogations contained in paragraphs 
5", "6", " 1 " and "8” of tho complaint. 

5. Donios that. it has knowledge or information 
sufficient to form a beliof as to the truth of the allegations 
contained in paragraphs " 9 " and -lO" of the complaint. 

6. Denies the allogations of paragraphs "11", "12", 

"13" and "14" of the complaint except admits that it certified 
financials statements for Takara Partners for the period July 
16, 1969 to December 31, 1969, which statements speak for 
themselves, and denies that it has knowledge o^- information l 

sufficient to form a belief as to the truth of the allogations 

of paragraphs "11". "12", "13" and "14" of the complaint insofar 
as they relate to defendants other than Laventhol, Krekstein, 
Horwath & Horwath. 

7. With respect to paragraph "15" of the complaint, 
Laventhol, Krekstein, Horwath & Horwath repeats and realleges 
each and every denial of paragraph "6" of this answer with the 
same force and effect as if set forth more fully herein. 

J 

I 

I 

8. Denies the allegations of paragraph "16" of the i 

I 

complaint except denies that it has knowledge or information 
sufficient to form a belief as to tho truth of the allegations 
of paragraph "16" of the complaint insofar as they relate to 
defendants other than T.avcnthol, Krekstein, Horwath & Horwath. 
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9. Donies that it has knowledge or .infomiation 

sufficient to fonii a belief as to the t:rutyi of thu allnqations 

coritained in j'aracjraphs "17" through "23", inclusJve, of the 
complaint. 

FIRST AFFIRMATIVE DEFENSE 

10. The comfjlaint fails to state a claim against 
l.aventhol , Krekstein, Horwath & Horwath upon which relief may 
be granted under Secttion 17 (a) of the Securities Act of 1933 
or Section 10(b) of the Securities Exchange Act of 1934 and 
Rule lOb-5 thereunder, in that the alleged activities of 
Laventhol, Krekstein, Horwath & Horwath were not performed in 
connection with the purchase or sale of securities. 

SECQND AFFIRMATIVE DEFENSE 

11. The complaint fails to state a claim against 
l.aventhol, Krekstein, Horwath & Horwath upon which relief may 
be granted under Sections 206(1) and (2) of the Investment 
Advisers Act of 1940. 

THIRD AFFIRMATIVE DEFENSE 

12. The complaint fails to state a claim against 
Laventhol, Krekstein, Horwath & Horwath upon which relief may 
be granted under applicable law with respect to breach of 
fiduciary obligations and fraud. 
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FOURTH AFFIRMATIVE DEFENSE 

13. Tlie Couirt lacks subjøcrL inattor jurisdiction 
over the activities of Laventhol, Krekstein. Horwath & Horwath 
allcged in tlio cornplaint. 

WilKIU’FORE, dofondant Laventhol, Krekstein, Iior.vath 
& IlorT^ath respectfuLly requests that a judgment be ontered 
hcrein dismissing the action as against it, with costs and 

disbursements, and granting such further relief as the Court 
deems proper. 


SIIEA GOULD CLIMENKO & KRAf>l£R 



A Member of the Firm 
330 Madison Avenue 
New York, New York 10017 


Attorneys for Defendant 
Laventhol, Krekstein, Horwath 
& Horwath. 








Il UNITED STATES DISTRICT COURT 
ilsOUTliEKN DISTRICT Of' NEW YORK 


^jCOWPETITIVE CAPITAL CORPORATION and 
ijCOMPETITIVE ASSOCIATES, INC., 


Plaintiffs, 


-against- 


,lAKIYOSHi YAMADA, i^VENTiiOL, KIdiKSTEIN, 
;;i.ORWATii &I aORWATII, MORTON DEAR, 

/ROBERT E. BiER, TiiONAS MARTINO, JR., 

1| TAKARA ASSET Mi\NAGEMENT CORPORiYTION 
j,and IRA N. SMITH, 


Defendants. 


12 Civ. 

i 

Or rj 
DEAR, BIER AR*> MARTIRO ■ 


j! Defonuants Morton Doar, Robert E. Bier ana Tho.T.ab 

11 

jIMartino, Jr. by their attorneys, Christy, Frey Christy, a.’-.s’.ver 
l| the complaint as foilows: 


II complaint. 


i. Deny the allegations of paragraph "1" of the 


2. Dony the allegations of paragraph "2" of rhe 


complaint except aUmit that cortain allegations in the C 0 iV.pl.-ir.t 

I 

Il nerein are tho samo as, or similar to, certain allcgations ir. tho 

i 

complaiJit in uii action ontitloa Socuritios anu UxcIku hjo 0>^.a:’..,.^sion 

i I 

i;v, Evorost Managomont Corporation, et al., 71 Civ. 4932 .r.ia 


ii lospoctfully refer to the latter complaint for the contonts t/.oroof 

i 

3. Dony that they nuve knowledge or infori.iaLion ' 


cient to lorm a belief as to the truth of the allegations contdincd 


,1 in paragraphs "3" anu "4" of thø complaint. 














4. the allegations contained in paragruphs "S", 26a 


i'"6", "7" and "8" of the coir.plaint. 


j 5. Deny that they have knowledge or infcriiiation suffi- | 

i . ! 

cxent to form a belief as to the truth of the allegations containea^ 

i 

in paragraphs "9" and "10" of the complaint. J 

6. Deay the alxegations oi parui.jx^phs "11", "x2", "^1" 

and "14" of tho complaint except admit that Lavanthol, Krekstein, ; 

II i 

;! I 

'jliorwath i Horwath certificd financial statemcnts for Tukara ! 

'' i 

! Partners for the period July lu, 1909 to dece.'.iber 31, 196y, which ' 

li 

j|Sta„emcnts speak for thcmscxVes, and dony thet they havo knowicagc | 

ii . ' 

or iiiformation sufficient to form a bolief as to tiie truth of the j 

' i 

allegations of paragrapns "11", "12", "13" and "14" of the com- I 

li I 

Ij plaint insofar as they relate to defendants other than Lear, Lier j 


and Kartino. 


j! 7. With respecu to paragraph "15" of'the complaint, 

'i 

jjDear, Dier and Martino repeat and reallege each and every denial 
of paragraph "6" of tliis answer with the sar.ie xorce ana ettect as 


li if set fortn more fully heroin. 


i| b. Dony the ullegations of paragraph "16" of the 

i| 

jl coHiplaint except deny tnat they have knowleage or intormation 

h 

' sufficient to form a belief as to the truth of the allegations 

|i 

ij of paragraph "16" of tne complaint insofar as thoj' relate to 

I 

I defendants other than Dear, Bxor and Martino. 

9. Deny that they nave knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations con- 

i I 

jl tainod in paragraphs "17" through "23", inclusive, of tho 


complaint. 











I 


1 FIRST AFFIRII/VriVE DFFFXSF 

I - 

i 

i 10. Tiio corriplaint faiis to stato a claiin atjainst aear, 

I 

I 

[{iiioi and Martino upon which relief may be grantud under Soction 

|i 

j|i7(a) of the Socuritres Act of 1933 or Section 10 (b) of tne 

i' 

|Sucurrties bxch..incje Act of 19 j 4 anu Rule lOb-5 thoreunuer, rn 
i^that the allegod activities of Dear, bier and Martrno were not 

ii 

j|perforraed in connection wxth the purchase or sale of securities. 

'i 

I' 

.SbCOSO 7ii’'i’IRMAT I VE .^i.FEbSE 
i i ■ 

i| 

!' il. Tiio complaj.nt fciils to State a clairn againsr Dear, 

ij 

^|bier and Martino upon which roaief may be granted under Sections 

'i 

1206 (1) and (2) of the Investment Advisers Acu of 19^.0. 

I 

I 

li 

I 

t ' 

'! THI KP ArFIioMilTIVE DEFEMSE 

i! 

' 12. The complaint lails to State a clairn agaxnst aear, 

i, 

r bier and Martino upon wi.ich relief rf.ay be granted under applicabie 

i 

i| xaw witn respect to breach of fiduciary obligations and fraud. 

i' 

1 , 

I ’’ 

^ FOURTii Ai’FIR'-IATIVE DEFENSE 

; i - •• - "" .. . 

r 

'■ 13. The Court lacks subject matter jurisdiction over 

i: 

ij 

the uctivit:^es of Dear, bier and Martino allegea in the complaint. 

1 ' 

•I 

iI 

ij V/HEREFORE, uefondunts Dear, bier and Martino respectfull 

|l 

ij requeat that u juugment bo oatoreu horein aismissing the -.ct^.o.’*. us 
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! 

i 

jagainst them, with costs and disburser..onts, and granting sucn 

I 

ifurther relief as the Court deems proper. 


!i 


CiiRISTY, FRdY i. CIIRISTY 

/\ ^ ^ 

! ’ \ 

* • p f t ^ ^ V 

iiy_.. ' V . 

ilc.-.i^c.r of J.io i’ir.'.. 

45 Rockufeller Piara * 

Saxte 2350 

New Yoi'k, New Yox'k 10 020 

Attorneys for Deier.dants 
Dear, Bier and Martxno 














UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 29a 


COMPETITIVE CAPITAL CORPORATION and 
COMPETITIVE ASSOCIATES, INC., 


72 Civ. 1986 


Plaintiffs 


against 

AKIYOSHI YAMADA, LAVENTHOL, KREKSTEIN, 

HORWATH & HORWATH, MORTON DEAR, INTERROGATORIES TO 

ROBERT E. BIER, THOMAS MARTINO, JR., PLAINTIF^- 

TAKARA ASSET MANAGEMENT CORPORATION 
and IRA N. SMITH, 


Defendants. 

I 


Defendant Laventhol, Krekstein, Horwath & Horvath, 
pursuant to Rule 33 of the Federal Rules of Civil Procedure, 
hereby requires plaintiffs by their duly authorized officers or 
agents to answer separately and fully, in writing and under 
oath, each and every one of tbe following interrogatories 
within 30 days after service thereof: 

A. Identify and set forth the last known name 
and address of each and every corporate officer and each member 
of the Board of Directors of plaintiff Competitive Capital 
Corporation (hereinafter sometimes referred to as the Fund 
Manager") and plaintiff Competitive Associates, Inc. (herein¬ 
after sometimes referred to as the "Fund") from February 20, 
1969 to date, together with the dates they occupied such 
directorships and offices. 

B. State the name, present or last known address 


of each and every person (1) having knowledge of any facts 





alleged in the complaint, specifying the count of the complaint 
to which such facts relate, (2) who has been interviewed in 
connection with facts alleged in the complaint, specifying 
the count of the complaint to which such facts relate, (3) 
from whom any signed statement has been obtained, specifying 
the count of the complaint to which such statement relates and 
(4) upon whom plaintiffs intend to rely at the trial of this 
action, specifying the count of the complaint to which such 
evidence will relate. 

I 

I 

I 

Set forth the names of each and every 
portfolio manager selected to manage the assets of the Fund 
from the date of inception of the Fund through June 30, 1972. 

D. With respect to each person listed in 
answer to Interrogatory "C", (1) state whether such person 
was selected by Competitive Capital Corporation and, if so, 
by which person or persons acting on behalf of Competitive 
Capital Corporation and (2) set forth the period of such 
person's employment as a portfolio manager. 

Set forth the amount of compensation paid 
to (or accrued in favor of) Competitive Capital Corporation 
or any successor as Fund Manager from the inception of the 
Fund and the manner in which such compensation was calculated 
including the following; 

1. Net Asset Value of a share at 


beginning of contract period; 





2. Net Asset Value of a share at 
end of contract period; 

3. Capital Gains Distributions 
made during contract period, treated as if re- 
invested; 

4. Adjusted Net Asset Value per 
share at end of contract period (total of lines 
2 and 3; 

5. Change in Net Asset Value per 
share during contract period (difference between 
lines 4 and 1); 

6. Percentage Change (line 5/line 1); 

7. Percentage Change of Standard 
& Poor's Index of 500 stocks; 

8. Difference ("Spread") between 
lines 6 and 7; 

9. Incentive Adjustment; 

10. Base Fee; 

11. Total Management Fee Accrued 
(sum of lines 9 and 10); 

12. Management Fee Payable in fiscal 

year; 


13. Carry Forward. 
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F. Set forth the aiinount of compensation paid to 
(or accrued in favor of) each portfolio manager listed in re- 
sponse to "Interrogatory C for each year of his employment 
and the manner in which such compensation was calculated, 
including 

1. the calculation of each portfolio 
manager's investment performance in the manner 

set forth in items "1" through "8" of "Interrogatory 
E" or such other manner employed by the Fund: 

2. the proportion of the base fee paid 
or payable to each portfolio manager; 

3. the proportion of the positive in- 
centive adjustment paid or payable to each port¬ 
folio manager. 

G. Set forth the value of all assets assigned to 
Takara Asset Management Corporation after it was retained to 
act as a portfolio manager of a portion of the portfolio of 
the Fund and the manner in which such value is computed. 

H. Set forth the percentage of total assets and 
the percentage of allocable new assets represented by the amount 
given in response to "Interrogatory G" at the time such assets 
were allocated to TeJcara Asset Management Corporation and the 
manner in which such percentages have been computed. 







I. Set forth the amount of cash and the amount, 33a 

I 

type and names of the securities and other assets assigned to 
Takara Asset Management Corporation by the Fund Manager. 

J. Set forth each and every purchase or sale of 

a security or other asset by‘Takara Asset Management Corporation 
during the pericd it was employed as a portfolio manager 
together with ' 

1. the date of each such purchase i 

or sale; | 

2. the amount of securities or other | 

assets bought or sold; ' | 

I 

I 

3. the price paid per unit; 

4. the total price paid; and 

5. if a sale, whether it resulted in i 

a gain or loss and the amount thereof. | 

I 

K. Set forth each and every security listed in 
response to "Interrogatory J" which plaintiffs will contend 

I 

was "purchasod at artificially inflated prices with little or 

I 

no investment and for purposes of personal profit" as alleged 
in the complaint. 

I 

n 

L. Set forth the Capitalization of Competitive’ 
Associates, Inc. as of February 20, 1969. 

M. Set forth the total number of shares sold on 


the initial public offering, the underwriting discounts, the 




I 


proceeds to the Fund and the cunount available for investment ^ 
®fter the initial public offering. 

N. Set forth the net asset value of the Fund 
as of the end of each quarter during its existence through 
June 30, 1972. 

With respect to the allegations of paragraph 
14 of the complaint, set forth the manner in which plaintiffs 
compute damages of $6,000,000. including each item of damages 
suffered by each plaintiff. 


j, Dated: New York, New York 
i' July 26, 1972 


SHEA GOULD CLIMENKO & KRAMER 



A Member of the Firm 


Attorneys for Defendant Laventhol, 
Krekstein, Horwath & Horwath 
330 Madison Avenue 
New York, New York 10017 


LAWLER, STERLING & KENT, ESQS. 
Attorneys for Plaintiffs 
500 Fifth Avenue, 

New York, New York 

CHRISTY, FREY & CHRISTY, ESQS. 
Attorneys for Defendants 
Dear, Bier and Martino 
45 Rockefeller Plaza, 

New York, New York 

JOSEPH J. MARCHESO, ESQ. 

Attorney for Defendants 
Akiyoshi Yamada and 
Takara Asset Management Corporation 
45 Rockefeller Plaza 
New York, New York 
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PLAINTIFF ANSWERS TO INTERROGATORIES OF LAVENTHOL 

UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK 


COMl'i:’!'IT I VK CAI ITAL CO Rl'O H AT i ON urul ) 

COMFETITT VE AIISOC 1 ATE:’, INC., ) 

) 

DJ (li Ilt, i ffr; , ) 

) 

) 

V. ) CIVIL ACTION NO. 

) 

) 

AKiYornn yamada, i,aventi!oi,, krekctein,) 


HORWATH ?. 1!01C.;ATH, MORTON DEAR , ) 

ROBERT E. IMEK, TROMA:’ MARTINO, JR., ) 
TAKARA ASSET MANAGEMENT CORRORATrON ) 
n.Kl IRA N. SMTTH, ) 

) 

Dc Tf II H HH t. . ) 

_ _ ) 


PLAT NT II' ES 
AS.S.OCl A'I'K:'. 
HOHUA'l'H K 


COMPETTNVK CAPiTAI, COItPORATTON ("CCC") AN)t COMPETITIVE 
INC. ("CAT") AKSWERS TO DEFKNDANT LAVENTHOL, KRKKSTETN 
H ORWA TH' S INT ERR OCATOR]ES ._ 


Tho Anr.vern of l’luintiTf:; Coriipet i t i v e Caj'if.al Corporation and 
Compf t i t io An r. o c i al f o Inc. are r.ct. forth bclow dfsif^natcd, unlcnr. 
othcrwino nol, fd, in tiif name far. hi on ar thf Interrof^aLoric-r : 

A. 'J'Iiir qucrtion i .s objcctcd lo in co far ar it 


callr for infornation 

a l> 0 u t 

p (' r r 0 n .s a f f i I i a t e d 

wi til 

CAT or 

CCC 

prior to June PO, I 070 

, an 

ruoh inforination is 

not 

rc 1 cv an t 

to 

l. hc' rnl'Ject nat ter of 

thi r 

p r 0 c e e d i n f,. 





The namer and addrer.rcr of cach and cvcry corjioral.c 
(afficer and encli ineinber of the Board of Di rectors of Compctitivc 
Capital Corporation, tor.ether with tlic dates thcy occupied such 
officer and d i r c c t o r r ii i j>r ; 


35a 


P r c s j d e n t : Richard E. Boerel, Jr., 67 West Shore Road , Bel vodere , 
California 9^i9'?0; Stepteiiibor 17, 1909 to June ?5 , 1970. 
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Vic i - Prenicirnt : 

Thomas HaychcJ , I8COI llattcrar., Tarzann, California; 

1. I . i 7. /-» .7 1 » 1 1 V 3/^*7/^ * 


.O-WiJUX ilUL 

September I 7 , 19<j 9 to July I 7 , 1970 . 


P . Michael Ri Eman, 9601 Wilshire Boulevar'’ Bcverlv Hi n c 

California 00210; June 25, 1970 to Aur.ur.t 31, 19 ^.^’ Bcverly Hills, 


Secretary ; 


Michaei Hir.mun, April D. , 1970 to åmuer i 5 , -1971; 


Hin.. o Murkizon, 9^01 Wilshire Boule-ard Beverly 

llo, California 90210; September I 5 , 1971 to Present. 


Trensurer: 


Thomas Rnychel, April ih, 1970 to July I 7 , 1970 


Hin o o n 9001 Wilshire Boulevard, Beverlv 

Hills, California 90210, July 17 , 1970 to Present. 


Assistent Bocrptnry : 

Hillo r Victoria, 960 I Wilshire Boulevard, Beverly 

Hills, California 90210, April ih. 1971 to Present. 


Directors 




A:;;n niTori 90210 ; 


902 II 1 *'Apr;i n'’lQTo't'''’.* ’f’ 2'“''’ 0o”noy, California 

yuf. t I , April Mt, 1970 to Iieptember I 5 , 1971 , 


J. Robert Randolph, April ih, 197 ] to June 30, 1972 . 
Alan R. Markizon, April ih, 1971 to Present. 

Michael liisman. September I 5 , 1971 to Present. 


The names and addresses of each and every corporate 

offic-r a „0 caoi, „amber of tho Board of DIroctora of CoBpatitlvc Assoclatca 

Tnr., tOKcthor with ibc dater ll.ey occupled aueh officer and dlreetorships; 

Pres.ident an d ChnirmHii of the Board : 

Richard E. Boesei, Jr., March 26, 1969 to October 9 , I 970 . 

J. Robert Randolph, October 9 , 1970 to June 30. 1972. 


Chairman o f the Board : 

J. Perry Smith, 9601 Wil 
California 90210; June 28 , 1972 to 


silire Boulevard, 
Present. 


Beverly Hills, 
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Vice 1 ' r e s i d e n t. : 

Michael Fi£;man, Octoher 9 , 1970 to August 31 , 1972. 

Sccrctary : 

Michael P. I.evitt, 1* I 4 Montgcmcry Street, San Francisco, 
Callfornia, Frbruary 2 , 1970 to Octoher 9 , 1970. 

Michae] Kismnn, June 2^, 1970 to Octoher 9, 1970. 

A]ati h. Mnikirou, Oct. cOter 9, 1 970 to Pr o sent. 

Tren r.urer : 

Thomas Kuyeli.'i, Sertember I 8 , I 969 to Octoher 9 , 1 970. 

Wnltei- W, Intimer, Octoher 9> 1970 to Present. 

A r s i :: t an t. S 1 ■ e t' e t s.ry ; 

Alan K. Mark i 7 . 011 , June 25, 1970 to Octoher 9, 1970. 

AssJstaiit T rea.su rer: ■ ' . . ’ 

Thomas Ruycliel, April 28, 1969 to Jv • , >, 1970. 

Walter W. hat. imer, June 29, 1970 to Octcher 9, 1970. 

David J. [’ervent.c, 9601 Wilr.hire Roulevurd, heverly Hills, 
Calif'ornia 9021 0 , dune 25, 197 0 to Present. 

Di r e et.or s : 

Richard K. hoesel, J i-. , Fehruary 23, 1969 to Octoher 9, 1970. 

James D. Harrcn, 132 (’edar Street, Braintrec, Mas s achus e 11 s 0218!;; 

Od oher 9, 1970 to Prej'.ent . 

Henry Homes, Jr., Hiver Rond , Scurborough, New York 10510; Octoher 9, 

1 970 t o F r (' s en t . 

John W. Domlniek, 175 Ocean Street, Lynn, Mas sachusetts, April 28, 1972 
t o P r (.■ s (. ■ n t . 

Jeromo Rolier t Ran lul ph, Octoher 9, 1970 to June 30, 197?. 

Michael Hisman, June 28 , 1 972 t.o l'j'csent. . 

J. Perry Smith, Octoher 9, 1279 to Present. 

Arthur J . 0 . Undii'h i 1 1 , 2ltl Siyth Avenue, New York, New York, l’ebruary ?3, 
t <•) 69 l o F r e s e n t, . 


H, Clifford MeSwain 
13900 Fiji Way 
Marina Del Rey, California 
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Al] the persons listed in the Answers to 
Interropatories "A" above have, to some extent, knowledge of the facts 
alleged in the Coraplaint ; have participated in nuraerous discussions 
concernnng the Complaint; and in the normal course of business have 
executed docuraents which may bc construed to be "statements" and 
Plaintiffs may call nny or all of them as witnesses in the trial. 
Plaintiff does not know, at this time, all of those parties who may 
have witnessed facts and who may testify at trial. 

C, The names of Portfolio Managers selected to 

manage assets of lihe Fund, CAl , from date of the Fund's inception throug 
June 30, ]97?: 

Atalnnta Asset Management Corporation 
Forstmann-Leff Management Co. , Inc. 

Glbrnltur Research and Management Company 
Lockton Management Company, ?nc. 

Takara Ass.et Management Cnri'oration 
Phaw Management Company, Inc. 

Competitivo Capital Corporation 

l) As a Portfolio Mariager, subject to the 
supervision of committee of un interc sted , 
unaffiliated members of the Fund's Board 
ofDirectors. 

?) As an Invostment Adviser. 

D. Takara Asset Management Corporation ("Takara") 
wus recommended by CCC to the Board of Directors of CAl for selection 
as u Portfolio Manager. Jerome Robert Randolph, then President of 
CCC, had the primary rc spons 1bi 1ity for nueh selection. Takara was 
a Portfolio Manager for CAl from October 1?, 1970 to May ll» , 1971. 

Fhaw Management Company, Inc. ("Ghaw") was 
recommi-nded by CCC to the Board of Directors of CAl for selection 
as a Portfolio Manuger. Jerome Robert Randolph, then President of 
CCC, had the primary r e s jton s i b i 1 i ty for such selection. Shaw was 
a Portfolio Manager of CAT from October 12, 1970 to May 7, 197?. 

Competitive Cajiital Corj)oration:' 

1 ) CCC was not scJected by CCC to manage the 
asset r. o f the Fun d ._ 


) » 
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?) CCC ucted as Invostment Adviser, without 
compen s at i on , under Ihe supervision of n 
Committee of the "un i n t er es t ed/unaf f i 1 i at. ed " 

Di rectors of the Fund between May 1J 4 , 1971 and 
February 7, 1972. 

lurt.tier, CCC han becn the Invcstmem, AdvLsev 
to the Fund from February 7, 1972 to the present. 

A.s to the remainder of the Portfolio Managers 
Usted in Interrogatory "C" the Plaintiffs object to the question the 
grounds that it i .s not reJevunt to the nubject matter of this 1 i t i gat i on ., 


K. 'J'he amount of compensation paid to CCC 
as u lund Manager trom t )u inception of the Fund untiJ June 30, 1972 
$b2,0li9. 


Ihe information by which the Defendants may cal— 
culate the remaining Answors to Interrogntory "E" han becn provided 
in the ri ai nt i ff .s ' submissious in renponse to the Defendants' Kequest 
—1‘ ° extent that sueh information has not been nupplied 

in that renponse it ir. MvalJul)3e at the officen of CCC and CA] at 
9^.>0.1 Wilrhire Ihnlevard, Heverly Hilin, CaUfornia 90210, and wiil be 
made avai lable to cour.f'el for the Defendants during normal business 
hours upoti rea:;onable not i ce fuul requent. To coraj)lle the Information 
'ti ( he lorm requi'Sted in this T nt.e rrogatory WQuld unduly burden the 
st a f f o f the r I /i i n t i f f s . 


F. During its ten ure as a l’oi'tfolio Manager, 
Tukaru Asset Management Cor])oration reeclved $ll,li0li as 

compenaation . 

During Ils tenurc as a Portfolio Manager, Ghuw 


Management Company recelved $26,702 


as compensation. 
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As to the reinaining Portfolio Managers lir n 

Interrogtttorjr "C" thc Platntiffs object to thib Interrogator , 

erounds that it Is not rolevant to the subject matter of th- tlgat 

The information by which the Defendants may ca.. 
culate the romaininr Ansverr, to Interrogatory "F" has been provided 
the Plaintiffr, ' siibmi r, r. i ons in response to thc Defendants' Requost 


t^Pi_oduc^. To Lhc c'v.tcnt that such information has not been supplied 
in that response it is available at the offices of CCC and CAI at 
9601 Wilshire Boulevard, Be’erly HIlls, California 90210, and will 
be made available to counsel for the Defendants during normal business 
hours upon reasonable notiee and request. To compile the information 

in the form req.ested in this Interrogatory would unduly burden the staf: 
of thc Plaintiffs. 


0. The value of assets assigned to Takara 
Asset Managment Corporation on September 12, 19Y0 was $10 , U3 , sU8.00 . 
Usted secuiities are valued at their last sales price on the applicabie 
exchange or at the mean between bid and asked, if no sale was made. 
Unlisted securities are valued at the mean between bid and asked. Secu- 
rities not currently quoted are valued at fair value determined in good 
faith by thc Board of Directers. Open short positions will be taken 
into account at the actual realisable value thereof. From this sum 
there is deducted thc aggregnte amount of liabilities and acerued ex- 
penses to produce the total net asset value. Other assets, including 

restricted securities, are valued- by the Board of Directors in good 
faith at fair value. 

H. The ancets of CAI were allocate ^0!? to Taknra 
Asset Management Corporation on October 12, 1970. Thore were no new 
allocation a:aets subsequent tc that time. The CAI portfolio was divJdcd 
in equal parts between Takara und Shaw. 
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I . Gee Schedule A. 

J. Goples of the securities ledger sheets for the 
Takara portion of the portfolio of CAI is being aupplied in response 
to Request to Froducc , No. ilt made by the Defendants and the information 
requested in Interrogutory "J" is contained in those securities ledger 
sheets. 


K. Upon Information and belief: 

Childron's World, Inc.; 

]'antnr.tic Fudge , -Inc. ; 

International Health Sciences, Inc.; 
i'irefly Enterprises, Inc.; 

Visual Sciences, Inc.; 

Digital Technology (Units); 

G a1 c o Leasing Systems; 

Marketing Hesources and Applications; 

Richard Packing, Inc.; 

Optotronicr. Systems; 

Paris Enterprises 
Regal Crest, Tnc.; 

Sovereigri American Arts; and 
Synehronex Corporation. 

Plaintiffs in this matter do not nov have knowledge 
of whicli otiior securities in Tukara's portfolio were purchased at 
inflated priccs hut beiieve that discovery will provide such information. 


L. The initial c api t al i zat i on of CAI on P'ebruary 20, 
1969 wa;; ] 1,108 s hare s of $1 par value common stock issued for 

$239,871 in caeh. 


M. The total number of shares aold on the initial 
pubiic offering, the underwriting discounts, the proceeds to the Fund 
and the amount availablc for inveotinent after the initial public 
offei’ing: 

Shares 2,601,53U 

Underwriting 

Discounts $1*,U22,608 

Proceeds to the 

Fund and avallable 

for Inventment ^7,CU5,9^6 



N. Net asset value of the Fund as of the end of 


each Quarter during its existence through June 30, 1972: 




6/30/69 

16.56 

3/31/71 

10.01 



9/30/69 

1 5 . 3 

6 / 30/71 

8.19 



12/31/69 

in .99 

9 / 30/71 

7 . >»0 



3/31/70 

13.37 

12/31/71 

6.76 



6/30/70 

7.71 

3/31 -/72 

7 . It It 



9/30/70 

0.7 5 

6/30/72 

6 . 5 ? 



12/31 /70 

O.Olt 





0 . 

In addition 

to th .0 ^ icraas 

- 'n tho yaluo - 

aa s et s 

under Takaru's 

management, 

as 'a res: X s- 0 f 

it.a activltics 

t ho s e 

of 

others, both 

CCC and CAI 

suffered Ions 

oj prestige 

bunlncsc 

reput at ion. 

The compenr. 

at ion paid to 

CCC by CAT which 


is based i)artly oii the Investment performance and partly on the net 
asnets of CAI, was Icssened ns a resuJt of the actions of Defendnnts. 
Sales of CAI shnrcs were udversely affeeted and redeinptions inereased 
which, in addition to being harmful to CAI, further reduced the 
compensation paid to CCC. In addition, the actions of Fefendants con 
plaaned ot in this case were a neces^ary element of ,a far larger con- 
i-pirncy to defraud CAI and CCC who suffered actual damages of approxi 
mately $9,000,000. It is tlic contention of Plaintiffs that Defendant 
are joint ly and s c ve i'al ly li a ble for full tort dam ag es suffered by 
CAI and CCC. 
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I 

1 


Notary 


Subscribed and sworn to before mo 
this 5Lh day of September, 1972. 






r.'otary Public 






OrUClA!, SfAL 

BREN'DA CAN'INSON 

».OfAiiy furarr ■ cAiKOKNiA 

HCIMCIPAI OM'rC' (H 
_ los ANGILIS COUNTV 

C My COfTtruission £'»pifp 5 Auj;. 2'.i, 1973 






SCHEDULE A 


TAKARA ASSET MANAGEMENT 

CORPORATION 


SCHEDULE OF INVESTMENTS AT MARICET VALUE ALLOCATED AT OCTOLER 

12, 1970 


Shares 

Markot 

American Reserve Corp. 

5,000 

$202,500 

American Reserve Deb. 6 % 90 

87.5 

/ 88,375 

American Investment Corp. 

4,000 

' 42,500 

American South Africa Inv. 

2,000 

' 92,500 

Barton's Candy Corp. 

4,500 

36,562 

Belco Petroleum 

4,500 

87,187 

Bradford Computer & Systems 

1,750 

37,187 

Burlington Industries 

2,000 

82,500 

CNA Financial Corp. 

1,650 

27,225 

Chemical New York Corp. 

600 

35,925 

Eastern Gas A Fuel 

2,500 

80,000 

E. G. & G. Inc. 

3,500 

52,500 

Extendicare 

2,500 

55,000 

Federal National Mortgage Association 

1,500 

80,625 

Financial Corp. of Santa Barbara 

5,000 

103,125 

First Charter Financial 

500 

20,437 

Four Seasons Equity Corp. 

5,625 

3,943 

Four Seasons Nursing Centers of 

America, Inc. 

15,000 

10,500 

Franklin Store Corp. 

2,000 

32,250 

Gilhralter Financial 

950 

19,000 

Horizon Corp. 

3,000 

83,625 

Hospita] Corp. of America 

150 

3,487 

Integrated Resources 

1,000 

34,500 

International Telephone & Telegraph 

5,000 

224,375 




SCHKDUI.E A 


Conlj nued 
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TAKARA ASSET MANAGEMENT CORPORATION 


SCHEDULE OF INVESTMENTS AT MARKET 

VALUE ALLOCATED AT OCTORER 

12, 1970 


Shares 

Market 

Kenton Corp. 

7,000 

$116,375 

Kinney National Service 

2,500 

70,937 

KLM Royal Dutch Airlines 

1,500 

68,812 

Land Resource.s 

4,750 

21,375 

LincoJn National Corp. 

750 

50,156 

Masonite Corp. 

1,000 

44,000 

MCA Inc. 

7,000 

166,250 

Middle South Utility 

2,000 

46,250 

Murphy Oil Corp. 

1,400 

39,025 

National Data Corp. 

500 

66,000 

Natomas Co. 

1,500 

80,062 

Northern Central Gas 

4,000 

56,500 

Northv.’cstorn Airlines Inc. 

4,500 

CO 

CO 

liiiljps Petroleum 

■ 4,000 

118,000 

Pocono Carriage Estates 

5,150 

41,200 

Rovenue Propertics 

50,550 

30,228 

Rhiengold Corp. 

7,500 

176,250 

SEDCO Inc. 

4,000 

98,000 

Sonderling Rroadeasting 5-l/47o 88 

40M 

26,450 

Southwest Forest Industries 

4,500 

76,500 

Sterling Drug, Inc. 

1,200 

44,250 

Teledyne Inc. 

9,700 

203,700 

Telcprompter Corp. 

1,500 

109,500 

Telex 

7,500 

155,625 

Texaco 

2,500 

80,312 

Texaco Eastem Transmission 

3,100 

110,050 

Tishman Roalty 6 Construction 

1,000 

17,625 
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TAKARA ASSET MANAGEMENT CORPORATION 
SCHEDULE OK INVESTMENTS AT MARKET VALUE ALLOCATED AT OCTOBER 12, 1970 



Sharcs 

Market 

Thomas Industries 

500 

9,125 

Turbodyne Corp. 

1,000 

29,625 

Union Electric Co. 

5,000 

90,000 

Upjohn Co. 

1,000 

50,000 

Wells, Rich, Greene, Inc. 

5,500 

67,375 

Western Financial Corp. 

1,500 

24,000 

Yellov;knife Bear Mines Inc. Ltd. 

20,000 

115,000 

Total Investments at Market Value 


$4,121,572 

Short Positions 



Itek Corp. 

500 

$ 16,625 

Ling-Tcmco-Vought, Inc. 

1,250 

19,687 



$ 36,312 

Investments at market value 


$ , 120,1149 

Commcrcial Paper 


2 , 791 * ,309 

Cas h 


755,8140 

ReceivuLle for securitics sold 


2,759,571 

Dividends and Incerest reci'ivublc 

Total Assets 


13 .I 47 Q 
$10 .I 4 I 47 . 3 I 48 






AFFIUAVIT OF SFJRVICE 


I certify Ihat I mailfd copica of the attached Answers tc 
Interrogatori oa on uc}'tcinbcr T', 197 ? to the following: 


fUieri, GouLd, Climciiko & Kramer, Fsqs. 

330 Madir.on Avenue 

New York, fJew York 10017 

Attorneyr. for Defendant Lavent hol 
Krekatein, Horwath & Horwath 


C h 1 i y , F r f.' y & C h r i n 1. y , K o q r. . 

I|') Ro^kefel lej' 1’] aaa 
New YoT'k, Nev '.'ork 

ALtorney:; for Dc f endant, a , Morton 
Dear, Hohert E. Bier, and Thomas 
Martino, Jr. 

Joscjih ’J. Maroheso, Esci. 

U'j Bockefellor Flaza 
New York, New Yoi'k 


Attorney for Defendanlr. Akiyoshi 
Yamada and Takara Asset Munagemen 
Corporat ion . 



Nota ry ilenl 


Gubserlhed and sworn to befor«' me this ^jth day of Geptember 197 ? • 


Nota ry 



i on iciAL ‘-.i m . = 

i liRt.rJUA CANINiiON = 

s : 

s ^'WtNMl'AL <H I K I ir« ^ 

S ^''•'K.H I S rmjr«»V • 

g My Cornniisr.ion i>(nrcs Au>'. 19/3 E 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


II 


) 

COMPETITIVE CAPITAL CORPORATION and ) 
COMPETITIVE ASSOCIATES, INC., ) 

) 

Plaintiffs ) 

) 

against ) 

) 

AKIYOSHI YAI4ADA, LAVENTHOL, KREKSTEIN,) 
HORWATH & HORWATH, MORTON DEAR, ROBERT ) 
E. BIER, THQMAS MARTINO, JR., TAKARA ) 
ASSET MANAGEMENT CORPORATION and ) 

IRA N. SMITH, ) 

) 

Defendants. ) 

) 

_ ) 


Index No. 72 Civ. 1986 
(T.P.G.) 


DEFENDANT LKH&H'S 
MOTION FOR SUMMARY 
JUDGMENT 


SIRS: 

I 

i 

PLEASE TAKE NOTICE that upon the affidavit of 

}• 

^ Michael Lesch, sworn to on February 26 , 1974, and the exhibits 
annexed thereto, and upon the pleadings and all prior proceed- 
ings had herein, the undersigned will move this Court before 
the Hon. Thomas P. Griesa, United States District Judge, in 
Room 501 , on the 13 day of March, 1974, at M. of that 

day, or as soon thereafter as counsel can be heard, for an 
order pursuant to Rule 56, Fed. R. Civ. P., granting summary 
judgment in favor of defendant Laventhol, Krekstein, Horwath 
& Horvath ("LKH&H") and dismissing the complaint herein on ty:e 
ground that the pleadings, depositions and other undisputed 
facts herein show that there is no genuine issue as to any 
material faet and that defendant LKH&H is cntitlnd to judgment 


as a matter of law; and for such other and further relief as to 








this Court may seem just and proper 


Dated: New York, New York 

Pebruary 27 , 1974 


Yours, etc. 

SHEA GOULD CLIMENKO & KRAMER 


By 

A Member of the Firm 

Attorneys for Defendant Laventhol, 
Krekstein, Horwath & Horwath 
330 Madison Avenue 
New York, New York 10017 


TO: LAWLER, STERLING & KENT, ESQS. 

Attorneys for Plaintiffs 

500 Fifth Avenue 

New York, New York 10036 

AMEN, WEISMAN & BUTLER, ESQS. 

Attorneys for Akiyoshi Ycimada 
17 East 63rd Street 
New York, New York 

CHRISTY, FREY & CHRISTY, ESQS. 

Attorneys for Morton Dear, 

Robert E. Bier and Thomas Martino, Jr. 
45 Rockefeller Plaza 
New York, New York 

HART & HUME, ESQS. 

Attorneys for Ira N . Smith 
10 East 40th Street 
New York, New York 
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COMPETITIVE CAPITAL CORPORATION and 
COMPETITIVE ASSOCIATES, INC., 


72 Civ. 1986 


Plaintiffs. 


against 

AKIYOSHI YAMADA, LAVENTHOL, KREKSTEIN, 
HORWATH & HORWATH, MORTON DEAR, 

ROBERT E. BIER, THOMAS MARTINO, JR., 
TAKARA ASSET MANAGEMENT CORPORATION 
and IRA N. SMITH, 


AFFIDAVIT IN 
SUPPORT OF LKH&H’S 
MOTION FOR SUMMARY 
JUDGMENT 


Defendants. 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK) SS: 

MICHAEL LESCH, being duly sworn, deposes and says: 

1. I 2 un a member of the firm of Shea Gould 
Climenko & Krzuner, attorneys for defendant Laventhol, Krekstein, 
Horwath & Horwath (refeired to hereinafter as "LKH&H"), and 
submit this affidavit in support of said defendant's motion, 
pursuant to Fed.R.Civ.P., Rule 56, for summary judgment in 
favor of defendant LKH&H, on the ground that the pleadings, 
depositions and answers to interrogatories herein show that 
there is no genuine issue as to any material faet and that 
defendant LKH&H is entitled to judgment as a matter of law. 


THE PLEADINGS 


2. The complaint herein (a copy of which is 


annexed hereto marked 


•'E3^' 


ibit A") alleg^s that plaintiffs, a 


fund manager known as Competitive Capital Corporation ("Competi- 
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tive Capital") and a mutual fund known as Competitive Associates 
Inc. ("Competitive Associates"), sustained damages of 
$6,000,000 as a result of their employment of defendar.ts Aki- 
yoshi Yamada ("Yamada") and Takara Asset Management Corporation 
("Takara Management") from October 1970 through May 1971 when 
they acted as portfolio managers of a portion of plaintiffs' 
arsets. The complaint alleges in five un-numbered counts that 
defendants violated § 17(a) of the Securities Act of 1933, 

§ 10(b) of the Securities Exchange Act of 1934 and Rule lOb-5 
thereunder, §§ 206(1) and (2) of the Investment Advisers Act 
and fiduciary duties imposed by common law, 

3. The only misconduct charged to LKHfiJi is that 
in "early 1971" it "disseminated or caused to be disseminated 
to Competitive Capital and Competitive Associates, financial 
statements for Takara Partners" (Ex. A, par. 11) which were 
certified by LKH&H and were allegedly false and misleading 
(Ex. A, pars. 11-16). 

4. After an introductory section setting forth 
the Court's jurisdiction and the identity of the parties, the 
complaint is separated into five un-numbered counts: one 
count describes the false representations of Takara Management 
and Yamada to obtain employment in June 1970, their retention 
in October 1970 and their maladministration and fraudvilent 
conversion of the plaintiffs' assets from October 1970 to May 
1971 (Ex. A, pars. 17-19, un-numbered Count III); two counts 






52a 


appear to allege* that Takara Management and Yamada were re- 
tained in reliance on defendant LKH&H's allegedly false finan- 
cials of Takara Partners disseminated to plaintiffs in "early 
1971" (Ex. A, pars. 11-16, un-numbered Counts I and II); and 
two counts describe efforts of Yamada, Takara Management and 
Smith in January 1971 and thereafter to conceal wrongdoings of 

t 

Yamada (Ex. A, pars. 20-2 3, un-numbered Counts IV and V)”. 

LKH&H is ncimed as a defendant only in the two counts described 
in paragraphs 11 through 16 of the complaint. 

5. In its answer (a copy of which is annexed 
hereto marked "Exhibit B") LKJI&H admits the allegations with 
respect to the identities of LKH&H, Bear, Bier and Martino, ad¬ 
mits that it certified financial statements for Takara Partners 
for the period July 16, 1969 to December 31, 1969, denies that 


* We use the expression "appear to allege" because nowhere in 
ei*her of the counts wherein LKH&H is named as a defendant do 
plaintiffs allege any facts from which it could be inferred 
that any damages suffered by plaintiffs resulted from any mis- 
representations of defendant LKH&H. For example, it is not 
claimed that plaintiffs invested $6,000,000 in Takara Partners 
or loaned $6,000,000 to that firm in reliance on the financials 
certified by LKH&H. However, in the third un-numbered count, 
(«;herein LKH&H is not named as a defendant) after alleging that 
Yamada made certain misrepresentations as to the assets of 
Takara Partners and Armstrong Investors (Ex. A, par. 17), plain¬ 
tiffs allege that in reliance thereon Mefendants Yamada and 
Takara Management were employed to manage approximately 
$8,500,000 of the assets of Competitive Associates" (Ex. A, par. 
18). Accordingly, reading the complaint most favorably to the 
plaintiffs, we assume that that is the causal nexus plaintiffs 
meant to al lege in the coun\,s wherein LKH&H is named as a de¬ 
fendant . * 
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such statements were false and denie. knowledge or information 
sufficient to form a belief as to the remaining material allega- 

i* 

tions of the compTaint. 


PRIOR PROCEEDINGS 


6. On April 25, 1973 and October 24, 1973, de- 
fendant LKHMI took the deposition of plaintiffs by Alan R. 
Markizon, an officer of plaintiffs throughout the period in 
isBue. In addition, plaintiffs have served answers dated 
September 25, 1973 to interrogatories propounded by LKH&H. 


FACTS IN SUPPORT 
OF THIS MOTION 


7. I believe that none of the facts hereinafter 
set forth are in dispute. They are based entirely upon (1) Mr. 
Markizon's testimony at pretrial depositions herein, (2) plain¬ 
tiffs' answers dated September 25, 1973 to the Interrogatories 
of defendant LKHiH and (3) the testimony of J. Robert Randolph, 
president of plaintiffs at all relevant times herein, in pro- 
ceedings before the Securities and Exchange Commission on May 
10, 1971. Rather than burden the Court with copies of trans- 
cripts of the entire testimony of Messrs. Markizon and Randolph, 
the exhibits then marked and plaintiffs' responses to interroga¬ 
tories, I have quoted relevant material and set forth in paren- 
thcsis references to the underlying documents for all statements 














of faet.* Should there be any dispute as to the accuracy of 
such references or should the Court request copies of the rele¬ 
vant underlying doeuments, they will be furnished to the Court. 

8. Competitive Associates is and was in 1970 and 
thereafter an open-end mutual fund whose securities were selected 
for the purchase and sale by portfolio managers (Markizon 14-15). 
Competitive Capital is and was in 1970 and thereafter, Competi¬ 
tive Associates' fund manager (Markizon 11). As such, it 
selected the fund's portfolio managers, maintained its books and 
records, and purchased the securities selected by the portfolio 
managers (Markizon 15). 

9. In April 1970, Competitive Capital determined that 
the portfolio managers of Competitive Associates ought to be 
changed (Randolph 14). Randolph interviewed prospective port- 

i 

I 

folio managers, among them Yamada (Randolph 13-j.4) and recommend- 

I 

ed replacements to the Board of Directors of Competitive Asso¬ 
ciates (Randolph 9-10). 

10. Yéimada told Randolph about Takara Partners, an 
investment partnership which he managed, and that he managed an 
off-shore fund (Randolph 15-19) . Yeimada also gave Randolph a 
letter dated June 12, 1970 (a copy of which is annexed hereto 
marked "Exhibit C") which stated, inter alia , the results and 

i 

* Numbers in parentheses preceded by "Markizon" refer to pages 
of the transcript of the deposition of Alan R. Markizon taken by 
LKH&H; numbers following "Markizon Elx." refer to the numbers of 
exhibits marked for identification during Markizon's deposition. 
Numbers preceded by "Randolph" refer to pages of the (Continued) • 









financial position of Takara Partners (Markizon Ex. 1; Randolph 
Ex. 2; Randolph 13); that Takara Partners had $6,000,000 in 
assets; that its net assets had increased by 14.3% in 1969; that 
Yamada also managed a certain Armstrong Investors; and that it 
had assets in excess of $8,000,000 (Randolph Ex. 2; Markizon Ex. 
1). In addition, Yamada provided Randolph with a prcspectus of 
Armstrong Investors (Randolph 23). 


11. Based on his interviews with Yamada and Ycimada' s 
letter, Randolph prepared a write-up of Yamada. He also pre- 
pared write-ups of the other persons whom he determined to recom- 
mend to the Board of Directors of Competitive Capital and pre¬ 
sented the write-ups to the Board (Randolph Ex. 1; Markizon Ex. 

5; Randolph 23-4). Randolph did not check the final figures 
given him by Yamada and included them in the v.rite-up he pre¬ 
sented to the Board (Randolph 32). 


12. On June 25, 1970, the day the write-up about Yamad 
was presented to the Board of Directors, it was annexed to the 
minutes of the meeting (Markizon Ex. 3, p. 1). Randolph's recom- 
mendations wore discussed and Yamada's selection as a portfolio 
manager was approved by the Board (See Markizon Ex. 3, p. 2). 

The financial itatements of Takara Partners (Markizon Ex. 4; cop 
annexed hereto marked "Exhibit D") were not presented at the 
Board meeting nor was the name of LKH&H mentioned (Markizon 52, 
186-7). 


transcript of the testimony of J. Robert Randolph given in an 
appearance before the Securities and Exchange Commission on May 
10, 1971. Numbers followed by "Randolph Ex." refer to the num- 
bers of oxhibits marked at the time of Mr. Randolph's testimony. 
Numbers followed by "Intorrog. Ans.," refer to pages of plain- 
tiffs' answors dated September 5, 1972, to interrogatories 
sorvod heroin by LKII&H. 















13. Mr. Markizon testified as follows with respect j 

to the discussion at the June 25, 1970 Board meeting at which 

the write—up on Yamada was submitted to the Board of Directors 

by Randolph (Markizon 126-7) : 

"Q. No one asked for the source of the 
statement that Takara was up 14.3 per cent in 
1969; is that correct? 

A. That's cor 2 ct. 

Q. And nobody asked for the source of the 
statement that Takara was presently up 5.3 per 
cent for 1970; is that correct? 

A. I cannot recall anybody asking for that. 

Q. And nobody asked for the source of the 
statement that it had six million dollars in 
assets; is that correct? 

A. That's correct. 

Q. And nobody asked for the source of any 
other financial information with respect to 
Takara Pp.rtners; is that correct? 

A. To the best of my recollection, that is 
correct." 


14. On October 9, 1970, Randolph was authorized by 
the Board of D.: rectors to execute a portfolio manager's con- 
tract with Yamada (Markizon Ex. 19, p. 3). Between June 25, 
1970 and Octoljer 12, 1970, no further investigation was con- 
ducted by anycne on behalf of plaintiffs (Markizon 131-2). No 
one on behalf of plaintiffs other than Randolph did any work 
whatsoever wit’; respect to the retention of Yamada (Markizon 
91-2) . 

15. Yamada was employed as portfolio manager of 


Competitive Associates for seven months from October 12, 1970 











until May 14, 1971 (Markizon 53; Interrog. Ans., p. 4). 57a 

16. Plaintiffs claim herein that they suffered 
losses of $6,000,000 resulting from mismanagement of the 
securities entrusted to the control of Yamada and Takara 
Management, $5,000,000 of which is attributed by plaintiffs to 
"the decrease in the value of assets under Takara Management's 
management" and $1,000,000 to "loss of prestige and business 
reputation" (Interrog. Ans., pp. 6-7). 

17. As shown above, plaintiffs' claim of damages 

is predicated upon the misconduct of Yamada and Takara Manage¬ 
ment during their management of a portion of plaintiffs’ port- 
folio. Accordingly, the only possible basis for plaintiffs' 
claims against I.KH&H is that plaintiffs relied on the finan- 
cial statements certified by LKH&H in retaining (or not termin- 
ating) Mr. Yamada and Takara Management. The testimony of 
plaintiffs' officers in chis action and before the Securities 
and Exchange Commission conclusively establishes that plain¬ 
tiffs did not and, indeed, could not, have relied on those 
financial statements in connection with the decision to employ, 
or continue the employment of, Yamada or Takara Management be- 
cause they did not even see such financial statements until 
the time that Yamada and Takara Management ceased to be em- 
ployed by plaintiffs. 

18. Thus, Mr. Randolph testified before the SEC 

on May 10, 1971, four days before Yamada and Takara Management 
were terminatcd by plaintiffs. At that time, Randolph was 






shown the certified financials of Takara Partners (Yamada 
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Exhibit No o 24 before the Securities and Exchange Coniinission; 
Markizon Ex. 4) and testified that he had never seen them be¬ 
fore (RandoIph 40): 

"Q. I will show you a document which has 
previously been marked as Yamada Exhibit No. 24 
as of May 5, 1971. Hav^ you ever seen that 
document? 

For the record, I think on some occa- 
sions the first five or seven pages of this 
have been circulated separately. We are not 
certain of the back-up materials. 

A. I have not seen that. 

Q. Well, review it and then make a state¬ 
ment on it. 

MR. GREEN: Let's go off the record. 

(Discussion off the record.) 

MR. RODE: On the record. 

THE W'TNESS; I have not seen that 
docun 

MR. RODE: That is Yamada Exhibit 

No. 24 of May 5, 1971, which is the 
'69 year-end statement for Takara 
Partners. 

BY MR. RODE; 

Q. Did you see anything comparable, any 
kind of a balance sheet? 

A. No." 


19. Alan R. Markizon, the sec^-etary of both plain- 
tiff corporations, admitted that he had no knowledge of any 
basis for the allegation in the cOmplaint that the Takara 
Gartners' financials certified by LKH&H had beon "disseminatcd" 
to plaintiffs in "early 1971" (Ex. A, par. 11) as follows 


' k. 








c=s» 
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{Markizon 146-7): 

"0. Now I direct your attention to Para- 
graphs 11 through 13 of the complaint, and 
ask you, when, in 1971, were the financial 
statements for Takara Partners disseminated 
to Competitive Capital and Competitive Asso¬ 
ciates? 

A. I don't know. 

Q. Who, at plaintiffs, would know the 
answer to that? 

A. I don't know who would know that. 

Q. Well, who would know whether or not 
they are still employed by Competitive Capital 
and Competitive Associates? 

A. I said, I don't know. 

Q. Just so that you understand my question, 
do you know of any person, whether or not he is 
now employed by Competitive Capital and Competi¬ 
tive Associates, or was employed by Competitive 
Capital and Competitive Associates in 1971, who 
would know the answer to the question, when in 
1971 were the financial statements for Takara 
Partners disseminated to Competitive Capital 
and Competitive Associates? 

A. Randolph would be the only person who might 
know that. 

Q. To your knowledge, did anyone at Competi- 
ti' Associates see the financial statements for 
Ta ra Partners prior to June 1971? 

A. Not to my knowledge. 

■k h * 

Q. Did anyone employed by or associated 
with Competitive Capital see the financ’ il 
statements for Takara Partners prior to June 
1971? 

A. Not to my knowledge." 
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20. Mr. Markizon further testified that Mr. Randoli* 

was the person primarily responsible for hiring Yamada and 

Takara Managemerit and the only person who did any work whatso- 

ever in ccnnection therewith (Markizon 91-2); 

"Q. Was there any group of individuals who 
did most of the work in cohnection with the hir¬ 
ing or retaining of Mr. Yamada? 

A. Not on behalf of Associates, no. 

Q. Are you saying that it was on behalf of 
Competitive Capital Corporation that this was done? 

A. That's right. 

Q. All right. Then will you te31 me who the 
individual was on behalf of Competitxve Capital 
Corporation? 

A. J. Robert Randolph. 

Q. He was primarily responsible for conduct- 
ing the investigation in connection with the re¬ 
tention of Mr. Yamada; is that right? 

A. That's correct. 

Q. And was there anyone else who did work in 
connection with the retention of Mr. Yamada? 

A. No, I think it shall be clear that the firm of 
Takara Asset Management Corp. was retained, al— 
though Yamada was the sole — the sole shareholder. 

Q. Was there anyone other than Mr. Randolph 
who did any work whatsoever in connection with re¬ 
taining Mr. Yamada or his firm. Takara Asset Man¬ 
agement Corporation? 

A . No. ■ 


21. Nor can liability of LKH&H be predicated upon a 
connection betwcon the figures contained in Yeunada' s letter 
(Exhibit C hereto) and the financials certified by LKH&H (Ex- 
hibit D hereto). The entire reference to Takara Part'.ers’ 
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f'nancial position in Yamada's letter is as follows: 

"We presently manage a domestic part- 
nership with $6 million in assets called 
Takara Partners. Takara was up 14.3% in 
1969, and it is presently up 5.3% for 1970." 

(Exhibit C) 

None of the assertions in Yamada's letter with respect to 
Takara Partners' assets appears on the financial statements 
certified by LIvH&H. On the contrary, first , the financial 
statements certified by LKII&H show that at December 31, 1969, 
Takara Partners had total assets of $4,248,612 (Exhibit D, p. 2), 
not $6,000,000 as stated by Yamada. Second , based on the re¬ 
ported income of $452,343 (Exhibit D, p. 3), the foregoing asset 
figure represents an increase in 1969 of 11.9%*, not 14.3% as 
stated by Yamada. Third, Yamada's reference to Takara Partners' 
performance for 1970 could not have been taken from Exhibit D 
which only covers the period July 16, 1969 (inception) to De¬ 
cember 31, 1969. 

22. Moreover, Yamada's letter is not in the form of a 

I 

financial statement, it does not suggest that it is based on 
audited figures, and it makes no mention of defendant LKH&H or 
any other accounting firm. There is, in short, not a scintilla 
of evidence that plaintiffs relied on the certification of any 
accountant or that any certified financial statements caused 


* The perccntage was calculated by reducing the total asset 
figure ($4,248,612) at December 31, 1969, by the reported net in¬ 
come ($452,343) to reach a base figure ($3,796,269) and by as- 
certaining the percentage which the reported net incoma bears to 
the base figure (452,343/3,796,269 = 11.9%). 
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plaintiffs to hire or retain Yamada, 


23. In sum, the evidence adduced from plaintiffs in 
this action and in testimony before the Securities and Exchange 
Coinmissior. establishes that there is no causal connection be- 
tween any act or omission of LKH&H and any damage which plain¬ 
tiffs may have sustained. The only document referred to in the 
tvc coMnts of the complaint wherein LKH&H is named as a defend- 
ant is the financial statement of Takara Partners for the period 
from July 16, 1969 (inception) to December 31, 1969 (Ex. A, pars. 
11-13). The only damages claimed are those resulting from de- 
crease in the value of Competitive Associates* portfolio and 
’associated "loss of prestige" resulting from improper management 
of the portfolio by Ycimada and Takara Management (Interrog. Ans.,; 
pPP- 6-7)o And it is clear from the evidence set forth above 
plaintiffs could not have relied on the Takara Partners* 
^'‘financial statement in employing Ycimada and Takara Manaa^ T>ei.t 
because no one connected with employing Yeunada and Takara Manage- 
• ment even saw the Takara Partners* financial statement until the 
time that Yamada and Takara Management were terminated by plain- 

r 

* 

, tiffs. For this reason, as explained more fully in the memo- 

> ^ 

p randum submitted herewith, there is no basis for the assertio-n 
ot Hability against LKH&H in this action. 


r 
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WHEREFORE, it is respectfully requosted that defendant 


LKH&H's motion for summary judgment be granted in all respects. 


Sworn to bofore mc this 

day of Fcbruary, 1974 



Michael Lcsch 
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EXHIBIT "A" 

Exhibit A to Motion of Laventhol, Krekstein is a copy of 
the Complaint herein. That Complaint is included in this 
Appendix at p. 11a, supra. 
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EXHIBIT "B" 

Exhibit B to Motion of Laventhol, Krekstein is a copy of 
the Answer of Laventhol herein. That Answer is included 
in this Appendix at p. 21a, supra. 
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June 12, 1070 


EXHIBIT "C" 


Mr. Jerry I^andolph 
Chancelior Manag.'’Tient Corp. 
1900 Avenue of the Stars 
Los Angeles, California 90067 
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Dear Jerry: 

We very mueh appreciate your considering ny partner John Galanis 
and myself as managers for a segn.ent of Competitive Capital Fund. 

As you know, we are private money managers and do not at present 
manage public funds. We therefore have no printed brochure to 
make available to you in explaining our organization. However, 

I would like to outline it briefly for you. 

r 

We presently manage a domestic partnership with $6 million in 
assets called Takara Partners. Takara was up 14.3% in 1969, 
and it is presently up 5.3% for 1970. We also manage Armstrong 
Investors, S.A., an offshore fund with assets in excess of 
$8 million. The fund coimenced operations on February 15 of this 
year with a net assofVlTlue of $20.00 per share. Its net asset 
value is now $21.64 or up 8.5%. We also manage several private 
accounts totaling slightly over $8 million. Takara Partners is.- 
a partnership of which both John Galanis and I are General Partners, 
and Mr. John L. Burns, former Chairman of the Bogrd of Cities 
Service, is a special Limited Partner. A list of other limited 
partners of Takara Partners is attached as is a pro^pectus__of 
Armstrong Investors, S.A. Armstrong Investors and our private 
accounts are managed by Everest Management Corp., an unregistered 
investment advisor of which John and myself are the principal 
stockholdcrs. A biographical sketch of the principal people of 
our organization including John and myself is available on pages 
4 and 5 of the Armstrong prospcctus. 


Again let me reiterate my thanks for your considering using us as 
possible managers for Competitive Capital Fund, 



'c- 
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EXHIBIT "D" 

taka.-ja p.-.,;i:.-i:cs 


y/V {l^■aPT^O'J) TO UCD‘IZR 31, 



co:;iL'.'Ts 


Accoujtamto' nrpoRT 

FiNAf.'CIAL STATinr.tTS- 

•o 

[>'LAt.'CC s lEtT 

Statcment cr iNCOMC 

STATEMEt.'T Or PARTNERS' CQUITr 

Notes to ^1NA^.'CIAL statevemts 

AcCOUNTAras' REPCPT ON 5UHPLCHC^aARY INTORMATION 

SUPPLEVENTARY lUrORMATI Of/: 

!NVEST/;EraS iw MAKKETAOLE securities 
I f/VESTlIEIfTS IH RCSTRICTED SFCURITIEC 
I l/VEOTliCNTS IN CALL OPTIONS 

Put opTiOf/s ava. ilaole 

AnAlYSIj or INCCME 

AnALYDIS or EXPEf/SES 

Stateh;. f/T or part/jers' eouity 

Lioul dati NC value or part-ers' eouity 


Pace 

1 


3 

k 

5 

6 

7 

8 

9 

u 

n 

12 

13 

14 


LAVI.MiUii. l<Mi;t..-. I l’I.N l|)>l'V\ 
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V 
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LA\'i:N'n n'1, khi:ksti:in i louwA’ri i a. nc)nwA’i'i i 

a;in ii iru ruin.ic a( coi nt.v: rs 

tn 

^051 0 » MC t fiO* II 

fast i»nunr;^*‘:r u j ooAi^ 

•N y; ^Ol f *>7 h-y' o 

Qr^icc^ impou&hou» ’^r woi* r» 


To THE CrtjEHAL Partners or 
Takara pARTf.'tns 
Kfw York, N'tw York 

V/E have EXAMINEO THE BALANCE SHEET OF TAKARA PAfUt.'ERS (a LIMITED 
PARTNERSHI P) AS AT DCCEMDER 3 I , 19^9, AliO THE RELATCO STATEHENTS OF INCOMC 
AND PARTNERS* EQUITT FOR ThE PCRIOD FROM JULY l 6 , 19^9 (inCEPTIOn) TO DECEMEER 
31 , 19 ^ 9 . Our EXAMINATION WAS hade 1 M ACCOROAIICE \/ITH GEHEnAiLY ACCEPTED 
AUDI TING STAND.^RDS, AMD ACCORDINSLY INCLUDED SUCH TESTS OF THE ACCOU.JTII.'G 
RECOKDS and SUCH OThER AUDI TI NC PROCEDURES AS WE CONSIOERED NECESSARY IN THE 
ClRCUH5TANCES. ThE INVEGTMENTS IN RESTRICTED SCCURITIES WERE VALUED AG PER 
APPRAISALG DY INVL'STMCNT MAMKEPS SCLECTED DY YOU ANDWCiiE CONFIRMEO DIRCCTLY 
TO US. 

In ou:i opinion, ThE FI.NANCIAL STATEHEN-'G refchred to agove, present 

FA IRLY THE FINArjCIAL POG n . ON OF TAKARA HARTMERS AT DECCI''.DER 3 I » 

REGULTS or ITS operations for THE PERIOD FROM JULY I 6 , 1 ^ 0 ^ (inCEPTIOm) TO 

% ■ 

DECCMGER 31> 1 9’^9 'CONFORHITY V/ITH CENCRALIY ACCEPTED ACCOUNTIflC PRINCIHLFS. 


•-UKCH 23 , 1970 








Tak^ra pa;-,: r.';rnr> 

LIAL Alice SIICCT - DLCL -liT R 31, l/)9 
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Assers 


CuRf<CHT AS 2 ET 3 : 

Casm 

Rt cf 1 vA er,: 

DROKcrJo (Rot c P) 

1.0A>J TO DEVON 1 VTtK’.'A ri o jai 
DIVIDIND 2 AMD l'ITCPEOT 

I MVtOTiTFN T5 (At I'.APKlT Ar;D APPKAISAL values), 
(Notes 1 aud ?): 

MaRKCTAULE AtjO RCSTPICTCO 

steuRiTirs (CosT (■ 3,0P9>03‘^') 

CalL OPTIONS (CoST ,00')) 

Put OPTIONS availacle 


$ 203,678 
145 ,iCo 
12,348 


f 55»^99 


361,206 


$3,287,944 

113,063 

410,379 3 > 6 io >982 


Total cukrent assets 


$ 4 , 227,887 


SteURI T r OEPOS ITS 


$4_^4^8^6^i2 


LIABILITICS AMD PARTMlRS' EQUITY 


CURREliT l'iaoilitics: 

AcCOI'ITS- pa valle Ar;u ACTPJED CXPEI.SrS 
Notes pavamle, hank (Mote 2 ) 

Duc TO trCKERS 
PaYROLL TAXES pAVASLE 
Dur TO AEE LIATC 

Total currcnt liadilities 

Cet''*-: i,Tvr-iT (Mote 3) 

PAKTriERs' EQUITY (MOTE 4 ) 




, 12,039 
420,000 


530,333 

14,943 


O 

✓ 


78,626 



5 l c uoirs 10 EIUAIICIAL STAT ttIf.NTS. 


I A\ I s I I !• .1 I. Il I l>r, I I f . I tv II I MM < I II 'llW V I 11 


2 





m 


TAKMv’A f’AfJTlXlT. 


STATEMENT OF INCO'.E 


JiiLY jb, 10.J9 (li.’CEf'f 10',') TO n:cE'-‘.L'CR 31, 1969 


INCOMr: 

SrCORITY PROFITS (losses) 
Real« ?r o 

UflFiEALtZED 
INTEREST 
Dl VI 0 EIJD 3 


E»PEN 3 E 5 : 

Opera t i :jg 
Interest 

Net incomc (i.'ote ^1) 


($ 57,<^26) 


1 3>929 


SEE MOTtS TO KIIIAIICIAL STATEtlEMlS. 


LAVr.N'lllnl l<l,ll‘,i:i\ IIOIIW'M II MOKWMII 




$^ 92 , 3^9 

20,113 

2 . 67 -* 


6fi,7o3 










d 


7A1'.A1^^ PAKT:)rj»''J 
STAirMCK-T or PAPr;!2l>T.' CCUITY 
JULY ]C), ](/■><) (lliCrPTIO')) TO D-ICE^TCR 3I, 19^9 
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EOU I T f CO’I TR I PUTC n 

Add fjrr ifjco'-'.i. ron tmi: itiiTiAc p:niC)r' (uovt: ^ 1 ) 
Lor.3 rnOM optnATiOKS 

RCALiZrO LOOO ON SfC'JRI [|CS 
UuREALIZtD GAlll-ON OCCURITIES 

Partncro' rGUI ty, ru di ug 


U •♦5a 970 ) 

( 57/-??6) 

555>9^^5 


$2,817,6>n 


♦<52,3’i3 
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TAKAK’A PAnTMf«'! 
fJCTEs TO ri;:A’.'ciAi. statl/eijto 
JLI.Y 16 , ]C/,^) (ir.rn’Tioi) to ncci: :iA-r-: 31 , ic <9 
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1. Valuatioh or irjvcDTMC”T5: 

ScCURITIca LISTCO OtI NATIONAL tXCHAI.'GLS ARE VALUED AT THE CLOStNC 0ALC5 
PRICE. 

UnLISTED SECURITILS ARE VALUED AT TUf LAST QUOTCD DIO PRICE. 

RESTRICTED SECURITIE 3 HAVE f Apf>RA|SCD ØY IIJVESTKE.VT CANKERS, SUCH 
VALUCS hAvE OEEN APPROVED DY T.,e ' ""AL PARTNERS, 

2 . REOTRICTED SECURITIES hAVIUO A COST AMD APPRAIS^L VALUE CF v 700,000 ARE 
PLEOGED AS COLLATERAL FOR THE NOTES PAYAbLE; tlA\^. CfRTAIN RECEIVAFLES FRO-I 
OROKERS and MARKETALLF SECURITIES MAY DE SU 3 JF.CT TO KARGI'I P.E S TR | C TI ONE . 

3. COMMI rKCNT; 

The CCMPANY -is O'LICATCD under a lease for tue KENTAL CF OFFICE SPACE 
CXTIRIN;'. OrtEW'ER 3^> 19^^ at an A.-.’nual C0$t of .'■23r7‘^^* 

Imcome taxes; 

• The liauility, if ^ni-, for i ncome taxfs or tue partners mas ijor deen 

COr;S I DCRE o MERF | N. 


I.ANTNTI 11 11. iCIlKNMl IN‘ I |i IIIW'M 11 « llilMW.VMI 
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LA\'I-'.N l'I I''I. Kltl IK.S'ri ;iN I K H <WA’ri I .V IK »HW'A'll I 


|•,nTtl ii.i> i i iii.k; aci urMAMs 

^ f i HiO Hv. a t »n 

o» f »c I no* •• 

^ *• J 00016 

•N j : •'O! 

IN » /*' f ir 7 J »> 

O^rKCb 7 MUOoC»»«i>u’ TmC 


ACCO'j.JT/f.’is' r;rpo:M o-j supplc -.r.f.'TARY iMroir'ATiOR 


To TIIC GrrnnAL pARTr.Tfif: or 

Takapa pAPT-ai.s __ 

New Yo(?k, R'es-' York 


The roLUOwiM-i » lemcdtary i nroRHA ti on or Takapa Partijers (a 

LIMITED PAHr.jrRSHip) TOK THE PERIOD TROM JUL < I 6 , 1 969 , ( I MCE PTI On) TO DCCEmCr? 3 I, 

'9^9/ PAni-'i 7 TO 1^, ALTmOUO. MOT CONOIDCRCD NECESSARY TOR A r A I R PRC S E !■! TA T I OM 
or riNAI.’ClAL POL I T 1 OM AND TllE REGULTS OF OPERATIONS, 13 ?RE3ENTED FOR ANALT5IS 
PUPPOSrS. G'JC t I NFOni-.ATION MAS DECN SU'JjrCTEO TO Tur AUDlTir.'O PROCEDURES 
APPLIED IN OEM! E XA •. I NA T | ON OF ThE OA S 1 C FINANCIAL STATEME.MTS WHICH ARC COV.'RLD 
tif OOP OPI ’IOiJ PPESENTED IN THE FIRST SECTION OF THIS HEPOPT. 

In OUR OPINION, S'Jv'H SUPPE EMENTARY FINANCIAL DATA IS PPESEN'TCD FA I fiL 
ri all' l••AT■. NIAL PESPECrS ir; PELATION to ThC DASIC EIN'ANCIAL statenents TAKEN as 
A WHOLf. 








'lAPcit r3» ^9i^^ 
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ifn'r.:.r:(:.\'i'j in sccutvItics 

czæulu 31 , i^r'j 9 


NuMiifR or 

3 HA K c o 

ll.OOO 

4,&D0 

5,^0 

y>o 

5,000 

5 . 0 C 0 

io,Oo:p 

5,000 

1,003 

1,300 

4,250 

9,900 

20,000 

5,000 

1,503 

5,000 

13,000 

75 

2,000 

5,000 

1,503 

15,775 
1 000 
200 
2,000 
12,500 
3,000 
800 


Tacc 

Amou’it 

t.230,000 

1 70,000 


siocK'i 

A\'ka n(.crA''ci‘ Lrt). 

Aoua All? r,o:>i''. 

Oio-Dci?I VATI vrs Co!?p, 

Bio firm c/l Orsouncrs 

BniLUUO 'Il HIT., Li D. 

CoKPUTER Fro DJ c ir., Ihc. 

Co.MPUTcn Stodi lt, Iiic. 

Dispooa?lc Sirvicc Corh. 

Eamcph ahd Pacific Iiiduotries 

E. c CTRo:: I c Ha r;E 

Extruoyhc 

First Coi uvi:sTo.7r 

El p.sT fic T Real TY 

EoTOMAT Co;?r. 

Harvey's Stodes, lur. 

Health Evaluatioh Svoiems 
I kor, It.'c. 

I HTERIIA T I 0.;/.L Euheral SEr'V;crs, lue. 
f'I.M. Studiog 

'■'iICPOLAI! EaR 

fil CROThEKMAL /.PPL i CAT i 0145 

I!atic;4Wioc ‘'arketihc 
Planet Oil a-;d '■lit! er/.i. ' 

PrtEL CORP. 

REG.'.L CFiEoT, I NC. 

RCTEI.'TIO'I Ccmmu.'i i ca t i o.h 
Rccko’..'ei; l'.iios. 

SURViVAL 

Total commoh s fockg 
COHVr RT 1 1 L E D.~r‘ 11 rupc'i 

u'.f'.c. CoRp. 6 1/2.', 198-1; 

ViATPOH Computer Sysif.ms 6 l / h - j , I989 

Total convertm'lc dcoenturcs 

Total i i4vr.5TMi iits in 
MA KK t: T,'. ile 5 r. c'J. i t i r. s 


Cost ■ 

Va P K C T 

VAL UE 

20,000 

$ 20,000 

28,508 

18,000 

55 , 537 . 

i»);, 6 lc 

9,500 

.9,605 

273,437 

146 , 8^5 

16,250 

11,250 

105,254 

93 , 167 . 

27,895 

8,750 

2,50-0 

1,250 

6,572 

. ii,8oo 

■ 12,750 

3,187 

59,699 

51,975 

60,000 

27,500 

91,250 

8 o,Cjj 

22,679 

21,000 

50,620 

15,000 

78,000 

91,000 

1,350 

1,533 

211,290 

7,250 

37,500 

28,7-0 

i|, In 8 

2,2^0 

iio,ii 38 

15,775 

71,561 

2);, god: 

i,iioo 

1,125 

3,821 

2,250 

cnr\ 

90,625 


72,577 

12,00-0 

1 , 252 , 28 /. 


138,250 

i 70 , 0 '/> 


308.250 


1 , 

IWi'*- '.i • 


70 , c /5 
io, 6 co 

903,135 


1iC,o-o 
Jil-i/'O 


;1,1 ir.’. 

J. - j. . 


I.AVi \inni. j;i»i Mil ^ iiiii(\% \iM 
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NUMbE» 

or 

shakes 

100,000 

16,667 

100,000 

100,000 

,135.000 

70,175 

11 ,11? 

100,000 


iMvr.oT Ti.'is 10 ncsTRicTf-.n cEicinrrics 

OEcni'Cf? 31, 1969 


Appraisau 


COMPAHY 

COST 

VALUf 

Academic rtvtLOPMCJn Corporation 

$ 1}00,000 

$ 4 o ,000 

Co’*pjTr.H Tools 

75,000 

63,335 

276,000^ 

DELAUAIR, i NC. 

po,ooo 

OELANAIR, i NC. V/ARRANTS 

100,000 

225,000; 

De VON, INC. 

13,500 

3 il>^yy 

International Conpoter Products 

200,000 


'iLDfO’JIP CORPOnATION 

■ 80,000 

111,120 

Science Systems and Technology 

300,000 

$ 1 . 1 ( 68.500 

300,000 

no'J 


LAVINlHill KMKIvil ri\ IIOlUv'.M II ». l|l>U'vMII 






























CO'-.KOM CTOCK 


Blijou-tt Consol i datco, Inc. 

nCf.'OUtTT CO.’JDOL I DATtD, I NC. 

CcNTRCNics Cata Computer Corp, 
Planet Oil and Mineral 
Synchronex Corp. 
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M PARTNERS 
TS IN CALL 0PT10H5 

KR 3^ 





f-!A RKf T 


f’iPKCT 

F>1 RE 


COST 

vALUE or 

Opt i o.-i 

vAL u.' i or 



t 

StCUrMTY 

PR 1 CE 

CALL OPTIONS 

Y 12 , 

^ 12 , 

^ 17 , 

Y 20, 

^ 15 , 

1970 

1970 

1970 

1970 

1970 

$ 45,213 

12,^J13 

2,'^,31 . 
IN,.. / )>:/ 
50 , 466 ^-' 

$ 61,875 

6,638 

48 ,c 00 
149,625 

. lp 50,r.co 
5O,cO'0 ■ 
4,200 
30,000 
, 60,790 ■ 

$ 11,875 
11,87=1 

19,010 

60.1075 



'i'22C^OO% ' 

'k^§Æ2 ' 


^113,063 






TAKAI'A f’A!:T.';r.|'5 
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PUl OPTio ;:) availa.'lt. 
o:ce:-;:ii< 51, 1969 


Nuuntn 


or 

rn’.-. 

Sr cui> 1 Tr 

E >: p 1 r< c 

• Option 
pr< 1 CE 

•Barket 
valuc or 

or cUR 1vv 

9,o>o 

JO>or,o 

ZfOO'J 

Hr'ii.'i-.'O ‘lit; c s 

Covpu rto St"oi ro 

PLAr.TT CiL acd ‘liur.r.AL 

ilAriCH 31, 1970 

Juijc 30, 1970 
■•Iarcii 31, 1970 

C.’n 0,000 
120,000 
i^i^coo 

'.iW,!!?;; 
te, fp 
Ijp.ooo 







r< K L T 

VALUE or 
ruT oniof; 

A VA I i A ' L (• 

^ 263,129 
31 , 2:0 
1 ]C,rr:) 




W' 


• Ml N I l|l,| l.m l.‘ I ) I-. I|i IIIVV » I ,1 . IC I, x \ IH 













TAKAPA PAI’T-lCrS 
Af!ALV 5 l 5 or lUCOT 

JULY )C, i9-'9 {ii.’crpTio-;) to DfCLrCR 31, 


Rcalizcd losses cr< sccuniTiES, mct; 

LOMC-TCRil 

Smokt-tlkm 


Intercst: 

ShORT term PAPER 
CONVERTIPLE OEECrJTURES 
OEVON i tJTEPNA T i ONAL 


Dl VI orIIDS: 

Cl TI ES SfRVICE 

Otheh 


I A''l I II' •! 1. 1 •' I I I 1 s 1 |i ili ,111 ^ 11 ' il l\N \ I 11 


{^^ 2 , 302 ) 


• ^725 

imim 


$ 2,000 

67H 


Låi^A 















tak/Mja pA:,'T.‘!r.i;s 

AfJALYSiS or rXPEtJfjLS 


•'JU.Y ]C, if /-9 (ir.'crnin-.') to n:cc';;;‘:R 31 , 



OPCCATI.-.’C 

D'JKT. A.N Li SUl'S CR I PT I 0’(0 
EoUl PiIEf.' f KCNTAL 
liJSUPAIvCC 
fil SCCLI.ANCOUG 

Of F ICC ■ 

Payroll 
Payroll taxcs 

PROFCSS I O.'.al fccS 

Rent 

SflORY TAXES 
Tfi EPilO.VE 

Travel 


InTEI’CC’ 

13a ;;k 

Lyiicm Jonfs and Ryan 
V.'rnTijciM AND Co. 
Otker 


$ 




159 

1.077 

2 ,U»7 

5,890 

637 

27,523 

6 , 9^9 

28.7 

3 ,i8é 

5,113 


$ 8,1150 
1^,830 
618 

_21 

t3jm 


i 


i..\\ I \ 1 1 i( II I. Ml K‘, ri i,\ I ■' >11 \ 1,1 ^ i((,i,\\ 11 1 



3TAT£VE;nT of PARTNf 


JLLY l 6 , 1969 (IWCEIPTION) 


Capital 
contb 1nuTC o 


PAnTi.Tr*. 

• iiAnTi:.' G. Rcrcman 
Davi o F. Cclccp 

L« Gl''\ JG 

Al ICC J. Chigholm 

• William H. Davig 

J. RiChARGO’I DiLWCnTH 

Thc E.F. :-'.acCo\'Alo Cmployccs 
Savin'cg Al o FnoriT 

Tnt'GT 

Lavschcc cLLM/.n 
G. ixCITH F'JS'GTOrJ 
A!;;.'A i_ . Cr I G\-'OL D 

La-.-T.L'.'CC c. P.acc.crty 
DCLLcn L-.r. 03 . Co. 

Jes:-' r. ICVY 
Locg 

' .'A.li. Cci’P/.r.'V 

C'Lr.LCC'i'. Aggcciatcg 
Acucph Pfccc:: 

J:. CK Cha\/ 

• FCGC H. .Gh.'.v/ 

Altoco Scott 
David L . Smit« 

■ T.-bC.'i Finr !i.-vcgtmcnts 
P cTCTi Vom Wicgcnthal 

AJ'.IYOGM! YA’IADA 


^ 100,000 
100,000 
207,000 
100,000 
100,000 
100,000 


200,000 

100,000 

110,000 

100,000 

9 -'»977 
100,000 
100,000 
voo,coo 
100,000 
09, 

100,000 

100,000 

100,000 

100,000 

100,000 

210,000 

100,000 

' 100,000 


GCN'CnAL PARTKCFtG 


Alfpco Scott (A) 


r 

■/ 


2,7i7,6:;t' 

100,000 



Loss rnoM 

OPCflATI ON! 



t " 5 , 5 Tf 
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:ps' equity , 

ro pECCMixR 31 » ^9^9 


REALtZCa ! 


I 


\ 


) 

) 

) 

) 

)• 

) 

) 


! 

) 


>) 


L05S OM i 


SF. CURITirS 1 


(i 

2,121) i 

( 

2,121) 

( 

4,353) • 

( 

2,121) : 

1 

’y 

2,121) : 

i 

2,121) , 

•( 

4,239) ‘ 

/ 

1 

2,121) 

( 

2,326) 

/ 

1. 

2.121) • 

f 

K 

2,on) 

( 

\ 

2,'21) 


2,121} 

} 

\ 

V 

2,1211 : 

( 

\ 

2,121) . 

t 

2,029) ■ 


2,i21) 

( 

2,12 i) 

( 

2,121) 

( 

0 « 0 1 \ 

C f i L. ) * • 

t 

[ 

2,121) 1 

i 

4,456) , 

f 

2,121) = 

; 

V 

2,12)). i 

1 

' 

1 




U.-mCAL I ZFO 
CAlft OM 
SECUR1 TI ES 


20 ,; 59 

2o,i;59 

!42,3:6 

20,^59 

20,459 

20,459 


40,917 

20,459 
22,:!-Co 

20,459 
A i9>;'02 
' 20,;;59 

20,459 

20,459 
, 20,459 
19 ; 7^9 

20,459 

20,459 

20,459 

20,459 

20,459 
A 43,029 

/ 20,459 

20,459 


c!i=; 
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Pas rt;CR3' 
r c j I T r ?’ •: R 

?..n T.’:Fr,S!i 1 ? 

AcrrrMr.iiT 


$ 116,646 

116,646 
241,425 

116,646 

116,646 

116,646 


233,294 

116,646 

128,275 

116,646 

110,763 

116,646 

116,646 

116,646 

116,646 

111,586 

116,646 

116,646 

116,646 

116,646 

116,646 

245,013 

116,646 

116,646 


3,169,984 

100,000 






$3,269,984 





lAKACA I’AklfjriJO 

u.iQiiir.\Ti;;r. valuc or rAirrf;ci?S’ equity 
KccirxPx 3’/ 1/^9 ’ 


la 


» 

* ^ 

I. 

Pumiirr-: 

MAKTiti C. r- 
OaVID r. r'i p 
Joh'.' L . Pu 
Al I et J. C .c^ . 

V.'i LL I AM H. vi:. 

J. Ri cmar o: *i Dl' ’ ’ rth 
Tut L.r. f'A..Ocr.'Ai .. clIpLOYtrS 
Savi ijr.3 A.-.'^-pROi . r 
SnARifir. ■ T 

LA\/Rt:icc ‘T 
G. Kc I Til Fi.. : >:i , 

Amha L. Gr i:', 'CL o 
LA\.' p.r(.'CC C.'''-lAco;. 

HcLLcr; Pr 05 . Co. 

John D. Lcvy 
'-ARVi:.' Loen 
I'.M. C o.'HA.NY 
OvfRI-OOK Aococ lA TL’C 
JOOtPH Pico-"" 

Jack 

F. o j c 11 • G H.' .>. ■ 

Al rnto r>( o 
t)AVIO r-, .G" 

liiRtt Firi' .'Ijvi": turs 
PCILI. VO'I '..'i tee l;'. r.AL 
AKlYoriHi Yamacv 

Gc nital f’A HT. t.z 


Al CRrij GrOTT (A) 


(A) Ae or J.-.NUAnv 1 , 15/0. 


PA ft T N c R r. ’ 

PnoviGio’i roR 

L 1 OH 1 DA - 1 i; 

CQUITY PtR 

Dl STRI nUTI 0 !l 

VALuc or 

PARTNCfiSHIP 

ro general 

partners * 

AGRrrMVNT 

• PARTNERS 

rou1 ry 

$ 116,646 
116,646 

241,425 

116 ,646 

11 6,646 
116,646 

3.668) 

( 3,668) 

( 7,983) 

( 3,668) 

( 3,668) 

{ 3,668) 

$ 112,578 
112,973 

233 ,c ’-2 

112,978 

112,578 

112,975 


233,204 

n6,6!;6 

125,275 

116 ,646 

110,763 

ii 6 ,a '5 

116,646 

116,646 

116 ,646 

111 , 

116,646 

116,646 

116, 64 l) 

116,646 

116,646 

245,013 

116 ,64 6 

1 16,646 


3 , 169,954 

100,000 


( 


{ 


1 

( 4,025) 

{ 3 . 665 ) 

( 3 , 4 Yd) 

3 , 665 ) 

( 3 , 668 ) 

( 3 , 665 ) 

{ 3 , 668 ) 

3,!/y5) 

{ 3,66c) 

( 3 , 665 ) 

( 3 , 665 ) 

( 3 , 668 ) 

( 3 , 668 ) 

{ 7,713) 

( 3,p65) 

( 3,667) 

99 , 664 ^ 

-0- 


- 0 - 


225,060 

112,9/3 

124,250 

112,078 

107,280 

112,978 

112,97c 

112,973 

112,078 

108,0,3 

112,073 

112,078 

112,9/8 

112 , 9/5 

112,978 

237,300 

112,073 
' 112,979 

09 ,a 6 4 

3,169,584 
_ 100,000 

lM 59 ,. 57 i 


I 

f 


I. \\T *. 1 I >• Il K Hl K . I I I 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


• 82a! 


COMPETITIVE CAPITAL CORPORATION 
and COMPETITIVE ASSOCIATES, INC., 

Plaintiff s, 

against 

AKIYOSHI YAMADA, LAVENTHOL, KREKSTEIN, 
HORWATH & HORWATH, MORTON DEAR, 

ROBERT E. BIER, THOMAS MARTINO, JR., 
TAKARA ASSET MANAGEMENT CORPORATION 
and IRA N. SMITH, 

Defendants. 


1 

Defendant Laventhal, Krekstein, Horwath & Horwath 
(“LKH&H"), pursuant to Rule 9(g) of the General Rules of this ^ 

Court, States that there is no genuine issue to be tried as ; 

to the following material facts; 

I 

1. Competitive Capital Corporation ("Competitive 

cP 

Capital") is, and at all times relevant has been, a California 
Corporation with its principal place of business in the State 

I 

of California, registered as an investment adviser under the j 

I 

Investment Advisers Act of 1940, as amended, and fund manager 

( 

! 

of Competitive Associates, Inc. ("Competitive Associates"). 


2. Competitive Associates is, and at all times 
relevant has been, a Delaware Corporation with its principal 
place of business in the State of California and a management 
open end investment company, registered with the Securities 
and Exchange Commission pursuant to section 8 of the Investment | 


72 Civ. 1986 (T.P.G.) 


i 

STATEMENT PURSUANT ^ 
TO RULE 9 (c )_ 
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Company Act of 1940, as cimended. 

3. Defendant Akiyoshi Ycimada ("Yamada") is an „ 

individual who was at all times pertinent hereto, a resident 

* 

t 

of the City and State of New York. 

4. Defendant LKH&H is, and was at all times 
p>ertinent hereto, a partnership of public accounuants with 
offices in East Brunswick, New Jersey. 

5. Defendant Morton Dear is am ’.ndividual who was, 
at all times pertinent hereto, a partner of defendant LKE&H. 

6. Defendants Robert E. Bier and Thomas Martino, 
Jr. are individuals who, at all times pertinent hereto, were 
employed by the defendant LKH&H. 

7. Defendant Takara Asset Management Corporation 
("Tadcara Management") was, at all times pertinent hereto, a 
portfolio management company with offices in New York City, 
whose sole shareholder was defendant Ycimada. 

8. In April 1970, Competitive Capital decided to 
retain new portfolio managers for the securities held by 
Competitive Associates. 

9. Mr. J. Robert Randolph was assigned the respon- 
sibility for the selection of the new portfolio managers by 


Competitive Capital. 
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10. In the spring of 1970, Mr. Randolph inter¬ 
viewed Mr. Yamada and obtained a letter from him describing 
two firms whose investments had been managed by Ycunada. The 
two firms were Takara Partners, an investment partnership, and 
Armstrong Investors, an off-shore fund. 

11. On June 25, 1970, Mr. Randolph submitted to 
the Board of Directors of Competitive Capital a write-up con- 
taining the substance of his interview with Yamada and 
Yzunada's letter and recommended that Mr. Yaunada's firm. 

Takara Management, be employed as a portfolio manager for 
Competitive Associates. 

12. On October 9, 1970, Mr. Randolph was authorized 
by the Board of Directors of Competitive Capital to execute a 
portfolio manager's contract with Takara Management and on 
October 12, 1970, Takara Management commenced acting as port¬ 
folio manager for a portion of the portfolio of Competitive 
Associates. 

» 

13. No person other than Randolph did any work 
whatsoever on behalf of plaintiffs in connection with the in- 
vestigation of potential portfolio managers amd, in particular, 
in connection with the investigation of Takara Management. 

14. During the period from approximately October 
12, 1970 through May 14, 1971, Takara Management managed a 
portion of the portfolio of Competitive Associates. Plain- 
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tiffs claim that the portion of the portfolio of Coinpetitive 
Associates managed by Takara Management decreased in value by 
$5 million and that they suffered an additional $1 million 
damages in lost prestige, all of which resulted from fraudulent 
mismanagement of the portfolio by Takara Management and Ycunada. 

15. The financial statements for Takara Partners 
for the period *uly 16, 1969 (inception) through December 31, 
1969, certified by LKH&H, were not seen by Mr. Randolph until 
May 10, 1971 on the occasion of his interrogation by the staff 
of the Securities and Exchange Coramission. 

16. The financial statements of Tzikara Partners, 
certified by defendant LKH&H, were not referred to at any 
Board of Directors meeting of either plaintiff at any time 
prior to May 10, 1971. 

Dated: New York, New York 

February 27 # 1974 

SHEA GOULD CLIMENKO & KRAMER 

A Member of the Firm 
Attomeys for Defendant LKH&H 
330 Madison Avenue 
New York, Ne\' York 10017 










UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


COMPETITIVE CAPITAL CORPORATION and 
COMPETITIVE ASSOCIATES, INC., 

Plaintiffs, 

-against- 

AKIYOSHI YAiMADA, LAVENTHOL, KREKSTEIN, 

HORWATH & HORWATH, MORTON DEAR, ROBERT 
E. BIER, THONU^S MARTINO, JR., TAKARA 
ASSET MANAGEMENT CORPORATION and 
IRA N. SMITH, 

Defendants. 

SIRS: 

PLEASE TAKE NOTICE that upon the affidavit of 
David P. Steinmann, sworn to on March 4, 1974, and npon the 
pleadings and all prior proceedings had herein, the under- 
signed will move this Court before the Hon. Thomas P. Griesa, 
United States District Judge, in Room 501, on the 13th day 
of March, 1974, at M. of that day, or as soon 

thereafter as counsel can be heard, for an order pursuant 
to Rule 56, Fod, R. Civ. P., granting summary judgment in 
favor of defendants Morton Dear and Thomas Martino, Jr. 
and dismissing the complaint herein on the ground that the 
pleadings, depositions and other undisputed facts herein 
show that there is no genuine issue as to any material faet 
and '.hat dofendants Dear ^ind Martino are entitlcd to 
judgment as a matter of law; and for such other and further 
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relief as to this Court may seem just and proper. 


Dated: New York, New York 

March 4, 1974 


/ 


Yours, etc. 

ClIRISTY, FREY & CHRISTY 



A Member of the F/^rfn 


Attorneys for Defendants Morton Dear 
and Thomas Martino, Jr. 

45 Rockefeller Plaza 
New York, New York 10020 


TO: t 

LAWJER, STERI^ING & KENT, ESQS. 
Attorneys for Plaintiffs 
500 Fifth Avenue 
New York, New York 10036 

AMEN, VÆISM.VN £. BUTLER, ESQS. 
Attorneys for Akiyoshi Yainada 
17 East 63rd Street 
New York, New Y'ork 

HART S. HU.ME, ESQS. 

Attorneys for Ira N. Smith 
10 East 40th Street 
New York, New York 

SUEA GOULD CLIMENKO KRAMER 

330 Madison Avenue 

New York, New York 10017 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

COMPETITIVE CAPITAI# CORPORATION and 
COMPETITIVE ASSOCIATES, INC., : 

Plaintiffs, : 

-against- : 

Åkiyoshi YAMADA, LAVENTHOL, KREKSTEIN,: 
hORWATH & HORWATH, MORTON DEAR, ROBERT 
E. BIER, THOMAS MARTINO, JR., TAKARA : 

ASSET MANAGEMENT CORPORATION and 
IRA N. SMITH, ; 

Defendants. : 

STATE OF NEW YORK ) 

) SS. : 

COUNTY OF NEW YORK ) 

DAVID P. STEINf-lANN, being duly sworn, deposes 

and says; 

1. I am an attorney associated with the firm' of 
Christy, Frey & Christy, attorneys for defendants Morton Dear 
and Thomas Martino, Jr. in the above-captioned action. As 
such, I am fuliy familiar with this case. I mak.e this 
affidavit in support of defendants Dear and Martino's motion 
for summary judgment heroin. 

2. This motion is being made by defendants Dear 
and Martino in conjunction with defendant Laventhol, Krekstein, 
Horwath i. Ilorwath ("LKH&H") . The interests of these defendants 


Index No. 72 Civ. 

(T.P.G.) 


1986 


i 


AFFIDAVIT IN SUPPORT 
OF MOTION FOR 
SUMMARY JUDGMENT 










I 
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are identical horein, as are their positions. It is 
for that reason that defendant.. Dear and Martino join 
defendant LKH&H in this motion. 

3. Hecause of the identity of the positions 
of these defendants, the Court is respectfully referred 
to the Memorandum of Law submitted by LKH&H herein in 
support of this motion. If fully states the applicable 
law and defendants Dear and Martino see no reason to burden 
the Court with a repetition of the substance of that 
Memorandum. 



Sworn to before me this 

"y Zz day of L'wbruary, 1974 . 



Notary Public^ ' 

nO'3'':VT G. AP°Fl. 

Notary Piirj.ic, . t.i’-' Pt York 
r!.i MO': 

.\Ufch JJ, I . 

• r ^ > ,, -V • y 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


COMPETITIVE CAPITAL CORPORATION and 
COMPETITIVE ASSOCIATES, INC., : 


Plaintiffs, 
-against- 


Index No. 72 Civ. 1986 
(T.P.G.) 


AKIYOSHI YAMADA, LAVENTHOL, KREKSTEIN, ; 

HORWATH & HORWATH, MORTON DEAR, ROBERT MOVING DEFENDATJTS' 

E. BIER, THOMAS MARTINO, JR., TAKARA : RULE 9(g) STATEMENT 

ASSET MANAGEMENT CORPORATION and - 

IRA N. SMITH, 


Defendants. 


SIRS; 


V 


PLEASE TAKE NOTICE that on behalf of defendants 
Morton Dear and Thomas Martino, Jr., pursuant to General Rule 
9(g) of this Court, we have rcviewed the Rule 9(g) Statement 
submitted by dafendant Laventhol, Krekstein, Horwath & Horwath 
in connection with their pending motion for identical relief 
herein, and we concur in that statement's rendition of the 
facts as to which there exists no genuine issue of faet 
warranting trial. 

Dated: New York, New York 

March 4, 1974 
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Yours, etc.. 


CHRISTY, FREY & CHRISTY 


By 

Attorneys for dcfendants Morton Dear 
and Thomas Martino, Jr. 

45 Rockefeller Plaza 
Now York, New York 10020 
Tel: (212) 246-8380 


TO: 

LAWLER, STERLING & KENT, ESQS. 
Attorneys for Plaintiffs 
500 Fifth Avenue 
New York, New York 10036 

AMEN, WEISMAN & BUTLER, ESQS. 
Attorneys for Akiyoshi Yamada 
17 East 63rd'Street 
New York, New York 

HART & HUME, ESQS. 

Attorneys for Ira N. Smith 
10 East 40th Street 
New York, New York 

SKEA GOULD CLIMENKO & KRAMER 

330 Madison Avenue 

New York, New York 10017 






UNlTICb STATES DISTRICT COURT 
SOUTFIERN DISTRICT OF NEW YORK 


COriPETITIVE CAPITAL CORPORATION 
and COMPETITIVF. ASSOCIATES INC. 

ri aint" i f pr., 

-acjainnP- 

AKIYOSfil YAMAHA, rd. al.. 


Dc Pondcin tn. 


S'I’ATE OP NEW YORK) 

. : 

COUMTY Ol' NEW YOIRC) 


X 

: 12 Civ. T.P.C. 



AFFTDAVIT 



S. Pl'J'KlN MARSflALL, Ijoinq dvily Rworn, dcposet^ and .says: j 

1. I am associatc'd wiLh I,av/lor, Stcrlincj s, Kent, co- j 

counsol for plaint i.f f 5; (with Dntownlcy, Schwenl^o & Devine) . Thin 
aftidavit is madc' in oppo.sition to the motions of dcfendants j 

Ii.ivon Iho 1 , Krel^nPein, Ilorwath and Ilorwath and Lear and Martino j 
for nummary judcjmont . 

2. Tiio followinq exhibit.s aro anncxcd liereto: 

(i) Exliibit A in a complet o cor)y of a lettor, datod 

Juno 12, 1970, from Mr. Yan ida to Mr. Randolph, 

i 

(ii) llxhibit R is t.liat portion oP t lic* comolriltP in j 

Mana()(.'ment c:orp., e^t: ^1., 71 Civ. 40l2 H.N.E.j 
which rc'lates to Lho defendants in this action. 

(iii) Exhibit C contains copics of jjp. 70 throuqh 75 
and 79 throu<fh 91 oP t ho Deposition of Alan R. Markixon 
tal'.op by doPondant, Ira Smith on Oc'tobor 17, 1971. In 
tioiu'ral , thc'sr« i)aii(.'n sliow iti more detail than is contained 
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; in movinfj dcfondant s ’ affidavit the procnss throuqh which ; 

i- 

Yamada was selcct.od and rGtalnod by Compctitivc Associates 
as a portfolio man.tqor. 

/• 

j, (iv) Exhibit D contains copies of pp. 107 throuqh 

I 

; 110 of thi; Dep:)osition of Alan R. Markizon takcn by 

!■ 

1 clo^"‘ndanl , I.-ivonthol, Krokstein, Horwath and Horwath on 

October ?A, 197 i. 

3. Movi nq Dofendanfis rely heavi ly on the testimony of 

I 

J. Robert Randolph (jivon before the Sccurities and Exchanqe I 

i 

Con:nission. It shinild qo without sayinq tliat such testimony is I 

I 

I . ! 

not compc!ti;nt in flixs case. Neithcr the plaxntiffs nor any i 

of thi! other di'fendants were present to cross-examine Randolph | 

t j 

, and to look more dceply i nto the matters which he apparently i 

! I 

i discnssed with the SEC. Cx;rtainly such testimony, inadmissible j 

in this case, is an improper basis upon which to qrant sumnary | 

' judqment. ' 

i 

' 4. In .iddition, Lt should be (lointed out that the j 

Randolph testimony wa;; soiecl ively edited fo appear most favorablq 

( 

1 . j 

^ fo Movxncj Detondanfs. t)n p. 33 of the transcript of the same | 

1 

deposition fhat is cited by Eovdnq Dcfendants, the following ! 

exchanqe took {>lac;c: ; 

j 

j " 0 . Durintj this initial interview, did Mr. Yamada i 

hriiKj wLfii him documenfs reflectinq the performance ; 

of Tak.ira Partners? i 

I 

; A. Yos, Tak-ira Partners. j 

; f). 1)0 you recnll anythincj thal he had with h Lm? ! 

I 

A. No, nothiiuj s(;emed to be unusiial and nothinq 
i' seemed to bof her mo. 

i I 

' 0 - niii you s.(!e any audiled ficrure;:; on Takara I 

l’.irl ners? i 


A. 

aud.i I ('(1. 


No, 1 did nof 


1 ilon't remomber them as beinq 









Q. Did Mr. Yamada qive you anythinq for retention 
at that time? 
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A. No, he did not. That is one of the reasons I 
askod for the letter and a list of his partners. 

Q. Did you do any kind of a credit check or any 
sort of invcstiqation on Mr. Yamada? 


A. We did no .''>ort of D&R finaucial checkincf, no, ■ 

other than iii->t people in the business wlio had dont' 
business v/ith him rind who had known hin, su'di as Mr. ' 

Sprinkel and Mr. Boesel." I 

I 

Randolph seems sur«'; then that he does not remember figures which ) 
Yamada showed him as being audited. He is equally sure, however,! 
that he did 5;oe doeuments "reflectinq the performance of Takara 

Partners". Tiiose doeunents may v/e] 1 iiave been the same financial' 

j 

statement (albeit unau(iited) as is in question on this motion; ^ 
or they may have been other figuros or other statements which 
were based on tiie (audited or unauditod) fin<ancial statement. 

Jt would s('em to mako Jittle differenee. The point is that 
l^andolph's testiiiiony to the HRC is ncither (1) admissible in 
this motion, nor (2) determinativo of the issues raised on this 
motion. 

I 

5. It is respeetfully submitted that when the doeuments 
and the sworn testimony attached heroto are considered as a 
whole, it is amply clear that there exist issues of faet with 
re5'.pect to plaint i ff 5 ;' rel iance on Movina Defendants' alleqed 
misrepresentations or with respect to the causa] connection 
lietwoen tliose rcqiresent.it i ons and plaint iffs' purchase of 
securities at Yamada's direction. These factual issues can only 
be determined at a ful 1 trial on the merits. 

WHIlRKFOlhi, plaint iffs respeetfully rc'ijuest that the 
respective motions of l.avcmthol, Krekstein, Hori/ath and llorwath 





and Dear and Martino be denied in all respects. 



‘iworn fco bofr)ro mo this 
2nd day of April, 1074 

MARIiT STANld 

nCiPRY t’liUIIC, Mito ri tlrw Yori 

No. ,11 O 

/. Q’i iif« (' n Kb.’s ('j'.jtty 

' - ' . ' ^ Cc'tJ'Cii.c t* J III Vofk Co.ir.f'/ 

- . ... __'—' I--. _ JCaJJJniii.on Lupires Ujrv.ti 30, IS/i'/(, 






Los Angeles, California 900&7 


Dear Jorry: 

We v-ry much aporociate your considoring my partner John C.alanis 
and rr.ysolf as nanagers for a segment of Competrtrve Capital runo. 

As vou knev;, wo are pri vc'ito monoy managr .'s and do not at pre-.en 
raanaga oubltc funds. We thereforc have no printed brochure to 
avai lablo to you in oxolaining our organization. However, 

I would like to outline it briefly for you. 

V.o nrosenrly manago a domestic partnership with $G million m 
a^se'-s called Takara Partners. Takara v/as up 14.3% in 19b , 
and it is presently up 5.3'% for 1970. Wc also manage .Armstrong 
Investors, S.A., an offshore fund with assets in oxcess o.. ^ 

$8 rr.ilUon Tao fund coii'menced operations on February 15 Co. thi^ 
year vith a net asset value of ?20.00 por share. Tts net as.et 
valuo is nrv $21-64 or up 8.5%. We also manage several privat.. 
accouuts rotaling slightly over $9 million. 

a partnershi? of which both John Galanis and I are General .artne^s, 
and Mr. Jolia L. Burns, former Chairman of the Board or Cities 
Service, is a special Limited Partner. A list of ochor .^mitec 
oart.nors. of Takara Partners is attnehed as is a prospeerus or^ 
Armstronc Investors, S.A. Armstrong Investors and our privauc 
accounts'are managed by Everest Management Corp., an unrcgistere 
investm-nt adviser of which John and myself are tnc principal ^ 
stockholders. A biographical sketch of the principal people o. 
our organization includlng John and myself is avanaule on pageo 
4 and 5 of the Armstrong prospectus. 

Again let mo roiterate my thanks for your considering using 
possible managers for Corapetltive Capital Fund. 


us as 


;incerely, fi 

;■! • // .JL 
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' 'iV-.KAnA IWl^TNP.RS 

MAlJ'/.CJ.i VO.<<. S-Y. I'..../ 

(J1J> -ioOi 


January 1/ 1970 
GEN'i:?-AT. PARTN'EK: 


7 v;drca.i of Rocorci: 

VaiTiada, Mr. 7l<iyoahi 

233 East GOrh. S\-. , Apt. 91 

Kew Yor’;, New York 10021 

I.INITDO p;.RP ?.S : 


Borgraan, Mr. Martin C. 

E.C. 5Gu 

Green Ilill Apnrtr.eats 
Philadelphia, ?a. 

Eolger, Mr. David P. 

240 North Murray A.venue 
Ridgewood, New O'ersey 

Burnr., 2-1 r. Jcnn L. 

Fox Rur; Lane 
Creenwicn,, Conn. 05830 

Cai5;'holrr., I-Ira. P.lice J. 

105 Ficld Poina Circio 
Grcenvich, Conn. 06830 

Davio. V.'illian; II. 

5 5 Vlest Bro aner Drive 
Greenwicn, Conn. 

nilworth, Mr. J. Richardoon 
141 llodgo Road 
Princeton, ICew Jersey 

ELlraan, Mr. Lawro.nco 
1 Vloat 7 2nd. Sd. 

New York, New Yorir 

Fannton. Mr. C. Koitk 
74 Vineyard Lane 
Greenwic'n, Co.'in. 060 30 


Corrcspondonce: 

Suite 2205 

342 Madison TiVenue 

New York, New York 10017 


c/o 24r. Peter .Kngelbac'n 
Janney, Battles £< E.W. Clara 
1401 V.’alnut St. 
Philadelphia, Pa. 


c/o Mr. V7n;. II. Chishol'.u 
O.xford Paper Corripany 
277 Park Avenue 
New York, New York 


Roexerelier Bros. Roor. 5o00 
30 Rockefeller Plaza 
New York, New York 

President, Longchanps Corp. 
230 Park Avenue 
New York, New York 

Chairruan of the Board 
Olin Mathieson 
460 Park Avenue 
New York, New York 10022 
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/xddrcas of record: 

Correspondence; 

Gricwold, Mrs. Anna L. 

Moads Poinf 

Greenwich, Conn. 06830 


Ilagger ty, Mr. Lawrencc G. 

850 Allen Road 

Winnetka, Illinoin 60093 

540 Frontage Road, Roora 268 
Northficld, Illinois 60093 

Heller Bros. Co. 
c/o Mr. Jas. Heller 

President 

COO ili'.dison P.Vi-'nuo 

Hew York, New York 


Levy, Mr. John I). 

509 v;est Polo Drive 

St. Louis, Missouri 63112 

Exec. Vice Pres. 

/uigelica Corp. 

700 Rosedale 7-wvenue 

St. Louis, Missouri 

Loeb, Mr. Marvin 
"7350 Mortn V^asnumaw 

Chieago, Illinois 

Chr.irrrivm of the Board 

Medaquip Corp. 

205 Touhy 

Park Ridge, Illinois 

The E.F. M^cDonald itaployees' Savings 
and Profit Sharing Trust 
c/o Mr. John F. Higgins, Dxoc. Vice Pr 
for Corporatc; Planning 

12S South Ludlow 

Dayton, Ohio <-540 2 

es. 

Overlook A.ssociates 
c/o Mr. Eugene Petersen 

International Tel- & Tel. 

320 Park Avenue 

New York, New York 

41 V/est Putnain Avenue 

Greenwich, Conn. 06830 

J\ttention: Mr. Richard Hanley 

Picone, Mur. Joseph 

V/aldorf Tovers 

Park Avenue and 50th. St. 

New York, New York 

President 

Evan-Picone, Inc. 

7020 Kennedy Blvd. 

North Bergen, New Jersey 

M.II. Co.upany 

c/o Mr. Ma:-: Shalo.'u 

President 

2055 Kast 5th. St. 
iirooklyn, New York 



t 
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Addross of record: 

Correspondcncc: 

Scott, Xt. Alfred 

1160 Park Avenue 

Kew York, New York 10020 

President 

Dell Ecxuipr:iont Co. 

850 Third /vvenue 

New York, New York 

S 1 niw, i'l r • 0* a c iv • 

Diii-ry Lane 

East Liverpool, Ohio 

► 


Shaw, 2ér5 Rone H. 

Da i.ry L^no 

Eaat Liverpool, Ohio 


S.T.ith, Kr. David S. 

3 50 Pa.rk Avenue 

New York, ?s'ew York 


Tobias, Dr. Jas. 3. 

10105 Tarpon Drive 

St. Potersburg, Florida 

President 

Palrr.s of Pasadena Hospital Corp. 
1609 Pasadena T^venue South. • 

St. Petersburg, Florida 

Three Fif ty lave., taaents 


c/o Xr. J.T. vrnite 

330 Purk AV'.-'nue - 23rd. Floor 


New York, New York 


Von V/icser.thal, 2’lr . Peter 

17 East 89rh. St. 

New York, New Y'ork 10023 

President 

/dcorn Cot'bustion Co. 

850 Third Avenue 

New York, New York 

Ya.tad u, Xr. Airiyo shi 

233 East 6‘3th. .St., A.pt. 91 

New Yor2<, New York 100 21 

Suite 2203 

342 Madison Avenue 

New York, New York 10017 

D ' Ono t r i o , X r . P.ayitor.d 

D’O-nofrio A Feeney 
l'O Ecist 56 th. St. 

New York, New York 


Calanis, Xr. é'oh.a Peter 

98 5 Fifth A.venue 

New York, New York 









EXHIBIT "B" 

C OUNT THIRTY 

Section 17(a) of the Securities Act, 

Section 10(b) of the Exchange Act and 
Rule 10b-5 thereunder and Sections 
206(1) and (2) of the Advisers Act. 

(False Certified Financial Statements 
of Takara Partners). 

232. The alleqations of paragraphs 1 through 231 
and 242 through 245 of this Complaint are realleged and 
incorporated herein by reference. 

233. In or about March 1970, defendants GALANIS, 
YAMADA, KAPLAN, LAVENTHOL, DEAR, BIER and MARTINO singly 
and in concert, directly and indirectly in connection with 
the purchase and sale of securities disseminated to the 
limited partners of Takara Partners and to others 
financial statements for Takara Partners certified by 
defendant LAVENTHOL which included an income statement for 
the period from July 16, 1969 (inception) to December 31, 
1969 and a balance sheet as of December 31, 1’J69. These 
statements represented, among other things, that: 

A. Takara Partners had: 

(1) Net income of $452,343; 

(2) Unrealized profit of $555,945; 

(3) Total current assets of $4,248,612; 

(4) Total current liabilities of $978,628; 

(5) Marketable and restricted securities valued 
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at $3,287,544; 
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(6) Put options available with a value of $410,375; 

B. Defendant LAVENTHOL was independent 

and was qualified to certify as such to the financial 

statements of Takara Partners. 

234. The financial statements described in the fore- 
going paragraph were false and misleading in that, among 
other things: 

(1) Takara Partners had no net income, but substantiel 
losses; 

(2) Takara Partners had no imrealized profit and 
a substantiel unrealized loss; 

(3) The total current assets figure included non- 
existent items and items whose values were grossly 
overstated; 

(4) The total current liabilities figure was under- 
stated by approximately $400,000; 

(5) Values of securities were grossly overstated; 

(6) The purported put options did not exist; 

(7) Defendant LAVENTHOL was not independent and was not 
qualified to certify the financial statements 

of Takara Partners because defendaiits DEAR, 

BIER and MARTINO, partners and/or employees of 
LAVENTHOL, during the period of time when they 
were working on the preparation of the financial 
statements had received payments from defendants 





GALANIS and YAMADA totalling approximately $17,000 
in the guise of profits from participation in the 
purchase and sale "hot issues". 

235. In addition, the financial statements of 
Takara Partners failed to disclose, among other things: 

(1) That many of the securities in the portfolio 
were securities of issuers with minimal assets 
and no past history of earnings which had been 
purchased in large blocks and that the market 
for most of these securities was very limited 
and highly volatile; 

(2) That restricted securities had been valued at 
arbitrary and excessive figures by persons who 
were close business associates of defendants 
YAMÅDA and GALANIS and who had in many cases been 
invo.lved in the transactions in which the securities 
had been purchased; 

(3) That $240,000 included in the total current asset 
figure had been misappropriated from defendant 
MICROTHERMAL as described in paragraphs 242 
through 245 below; 

(4) That during the period from December 31, 1969 
to the date of issuance of the financial state¬ 
ments, significant partnership events had occurred 
including among other things; 
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(a) Payments made on previoucly undisclosed 
liabilities; 

(b) Receipt of additional funds misappropriated 
from defendant MICROTF ^AL as described in 
paragraphs 242 through 245 below; 

(c) Further losses and deterioration of the 
financial condition of Takara Partners; 

(5) The manner in which securities had been purchased 
from Takara Partners which is in part described 
in paragraphs 220 through 222 above; 

(6) The Control and manipulation by defendant YAMADA, 
GALANIS and their associates of the market for 
some of the securities purchased for Takara 
Partners. 

236. The false and misleading representations described 
in paragraphs 233 through 235 above were repeated by 
defendants GALANIS and YAMADA to other persons in order 

to induce such persons to entrust assets to defendants 
GAIxANIS, YAMADA, EVEREST and TAKARA MANAGEMENT for invest¬ 
ment management. 

237. By reason of the activities described in paragraphs 
232 through 236 above, defendants GALANIS, YAMADA, EVEREST, 
KAPLAN, LAVENTHOL, DEAR, BIER and MARTINO violated Section 

17 (a) of the Securities Act, Section 10(b) of the Exchange 
Act and Rule lOb-5 thereunder and Sections 206(1) and (2) 
of the Advisers Act. 






I 


. 
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COUNT THIRTY-ONE 

Violations of Section 17(a) of the 
Sccurities Act, Section 10(b) of the 
Exchange Act and Rule lOb-5 thereunder 
and Sections 206(1) and (2) of the Advisere 
Act (False statements to limited partners of 
Takara Partners in April 1971) . 

238. The allegations of paragraphs 1 through 237 
of this Complaint are realleged and incorporated herein 
by reference. 

239. On or about April 15, 1971 defendants YAMADA, 
LAVENTHOL and DEAR, singly and in concert, directly and 
indirectly, in connection with the purchase and sale of 
securities, issued and disseminated to each of the limited 
partners of Takara Partners a letter which purported to 
inform each partner of his share of income, credits and 
deductions as reported by Takara Partners on its U.S. 
Partnership Return of Income, Form 1065 for the calendar 
year 1970. These letters represented that each partner 
should report net income (in varying amounts) as his 
proportionate share of partnership income during 1970. 
These letters which were signed by defendant DEAR on 
behalf of defendant LAVENTHOL, were false and misleading 
in that they represented that Takara Partners had earned 

a profit in 1970 when in faet the investment activities 
of Takara Partners had not been profitable and had 
resulted in substantiel and continuing losses so that by 



105a 



April 1973. almost the entire original investment of the 
limited partners had been dissipated. These letters also 
failed to disclose the activities described in paragraphs 
220 through 236 above and the mfsappropriation 
and conversioi alleged in paragraph 78 above. 

240. By reason of the activity described in para¬ 
graphs 238 and 239 above, defendants YAMADA, LAVENTHOL 
and DEAR violated Section 17(a) of the Securities Act, 
Section 10(b) of the Exchange Act and Rule lOb-5 thereunder 
and Sections 206 (1) and (2) of the Adv.isers Act. 


i 








EXHIBIT "C" - DBPOSmON OF ALAN MARKIZON BY DEFENDANT 106a 

SMITH - pp. 70-75 and 79-91 

Ma^ltizon 70 

Q Mr. Marlvizon, caa you tell iis, please, v;han for 
the first tine plolntiffs hérein considered retaining 
Takara Asset ns the portfolio manager? 

A Gom^jjtime In May or June 1970. 

C; Was this at a Board meeting? 

By "Board," I mean a Board of Di rectors meeting. 
THE V;iTJfES3: Sir, would you read the questiou 
back before this last one? . ^ 

10 (The question and answer thereto appearlng on 

11 Lines 2 through 5j abovø, vere read by the reporter.) 

I 

I 

12 I A Competitive Capital Corporation, in May of 1970, 

13 j begaa thinking of and looking for replacereents for the then 

I 

14 j portfolio managers of Competitive Associates, Inc., ond at 

i 

1;; that time or beginning at that time, they Inte.rvlewed forty 
lo j or more candldates for that, or had forty or more 
n I recommendations and Interviewed twenty-flvo. One of those 


persons v/as Akiyoshi Yamada. 

C Did any one Indivldual on behalf of Competitlvs 


20 1 

Capital 

do tho Intervlewing? i 

21 

A 

Yes. 

22 

Q 

Who was that, sir? 

23 

A 

J. Robert Randolph. 

24 

Q 

That v/as in May or June of 1970, sir? 

25 

A 

Yc 3, sir. 
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F.arklzon 71 

C Whafc v/as l'r. Uandolph's position with Compstltlvo 
Capital at thnt tlroe? 

A l'r. Handolph lecatr.e prosldent of Competitive 
Ca.pital Corporation, I believe, in Kild-June 1970- 

SG,"iewhot- bafore that, he had been hl red by the 
Seaboard. Corporation to bo presldent cf i ts other 
Tiana^'Sfs&nt subsidlarios, and he was doing research, oiore or 
loss as ^ua employee or agent for Cornpetitlve Capital 
Corporation, and became Its president abou t Juae l5th, or 
so.retine in June, June 25 or something. 


r Prior to be.lng hi red by .Seaboard, do you imow 
lir. dandolp'n's background? 


A Yes. He v/as president of Cha.ncellor Management 
Corporation immediataly before corriing to Seaboard. Before 


that, I think h.o had been with William O'JIell ic Company, 
and, before that, he had been with Titlo Insurance in Los 
<\rigel3s, and, bo fore that, with Stem, Meyer & Frank, a 
broker- leal er in I.os Angales. 

C V/as all his o^qjerience In the securibies fleld? 

A As far as I know, ycs. 

C Is Chancellor Management a fund sirallar to 
Comnotttlve Canltal? 


C I s 11 a fund? 
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Harklzon 


C i'/hat is it? 

A It's <.n investriisnt advisor. 

C Did thera ccuie. a tiiiie v/hen Kr. Randolph 
;-ecor.:.'.endfid c.jrtaini prospactive portfollo r.ariagarss 


C To tha Board of Di roe tors? 

A Yoa. 

C Caa you tell us, sir, v^hat Board reating that x^as? 
On Jiin .9 2^th, 1970, i'ir. Randolph laada thosa 

r oco.'nr.onda ti on i» to tha iiiisoclatøa Boaj.d» 

C \Jho!8 did Via rocorrrend at that tiir.a, sir? 

A i.ha>.-, ^Ulph Shaw, who oould foxxn £hav Hn]na=-e.-r:ant 
Corporation, and iUciyoahi Yornada, who woni.d fora Takara 
Asset luma^acent Corporation. 

Q Did ha recoirr.and anyene el se? 

A Mo, sir. 


V-/erB you oresent at that f’oard ot Direcoors 


incetiac? 


A Yos, sir. 

r V/as Mr. Randolnh a moinber of tho Board at that 


tlnø? 


h’o, sir. 

Can you tcll us who comprised tho Board of 
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1 

Harlcizon 73 

2 

Dt V3C tors? 

<3 1 

A Hichai'd Boesel, Rotert F.prinkel and Arthur J. C, 

1 

1 

Underhill. 

i 

'■i 

Q At that tirre, did the Board ccnsiat of three 

^ ! 

r owb:srs? 

, i 

1 

A Yca, sir. 


Q 'Was Mr. Randolph's preaentation oral? 

9 

A Yea — I ’p sorry — bo tb oral aad wrttten. 

10 

C The ’.vrltten presentation, do you have a copy of 

11 

i 

that? 

12 

A It's attached to the Juae 2>' Board meeting 

13 

minntes. 

14 

C Mr. Mnrkizon, I show yen a copy of the minntes 

15 

of the ireeting of the oard of Directora of Competitive 

13 

Associates, Inc. of June 25, 1970, and ask you if this is 

17 

a true copy? 

18 

A Yes, sir. 

1 

1!) 

1 

j RR. bUAHiiZ: Bay we havo tbat marked, plaaae? 

20 

1 

j (Copy of the Minutes of the Boai’d of Directors 

21 

{ « 

I Meeting, dnted June 25, 1970, reforred to atove. 

22 

\fas Tcarkecl as DeTendant Srnlth's Kxhiblt 9 for 

23 

. 

Idonti fication.) 

21 

C Kr. r'nrklj;on, I show you Defendant fcruith's 

25 

Bxhiti t 9, particularly tho third pnragraph wheroin Ifc 


I 
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1 

Harkizou 

2 

States that a copy of thc perforrance record of oach 

3 

iraaassr is attached, and ask yox;, sir, If thore is a copy 

A 

•< 

cf the s-aid porforniince records attachcl to this erchibit. 

5 

A Yes, in. tha wrxtten præsentation that's attacbed 

f. 

thereto, thars is a dascrlpticn of tha perforr.ance of the 

7 

tr-Yo portfolio nranagers that v;ere boing reconimendad. 

8 

c; Uould you tell ns, ploasa, v/ho prepared thase 

9 

Kinutes? 

10 

/» Tha mi nu te 3? 

‘ 

n 

C Yes, sir. 

12 

. 

A I think Mr. HlSTran did. 

1 

13 

j 

0 Can you ball us, pleasa, v/ho nreoared the 

li 

parfomanca records? 

n 

A You moan v/ho prepared the docuirent that's attached 

IG 

to tho minutes? 

17 

1 Yes, sir. 

13 

n l-'r- uandolph. 

19 

Q At the creetin,-; of June 2pth, v;as there discussion 

20 

roi'ardin.'' the tvo proposed portfolio nanagors? 

21 

■ 

ThE './.TTMEoS: Sorry. Try that, agaln? 

22 

(Tha ponding questlon v/as read by tho reporter.) 

23 

A Yos. 

2.1 

c; At that meeting, wns any finnncial docu.^'jnt cf 

/.’i 

1 

tlie proposed portfolio nanugors subaittod to tho Board? 





Illa 




’ 


f: 

7 

o 

<) 

!') 

11 

12 i 

l.-l 

li 

15 


Mai'kir.oa 75 

/\ iTo, sir. 

f: To tho cxtent that writtea docuicentaticn 

re-ardinr, thc proporsed portfollo manap.ers v;a5 preseated, 
it v;r ..3 crily t'ao attached document to tho rriirAutas? 

A Ycs, ^Xt. 

Q Boaides the threa inemoers of tha Board you’ve 
;neotionad, Ilassrs. Boesel, Sprinkal and Underhill, aad 
v'i.irself, v/ho e.lse ’./ iS present at that Board of DirectoiS 

Tf; ee tin g? 

A Brndolph, Ristnan, Landau, Lovln, Roychal- 

The only other persons I suspect would be noted 

on the front of the minutes. 

Q I show ycu the copy of thø mlnutes. 

A Philip Smith, and, of conrse, all three directors. 


15 1 
! 

Yo"!! cpened the enes ticn wi t'n 

that, yes. 

!7 ' 

C 

nr. 

l'arkizon, is Mr 

. Boesel an 

13 


I!o, 

sir. 


h) 

C 

Is Mr. Sprinkel an 

attorneyv 

ro 

i A 

j 

II o, 

sir. 


21 

i 

Mr. 

UnderhlllV 


2. 

i 

i 

No, 

sir. 


23 

I 

I c 

ay tha b to all three. I 

V-i 

i 

j tVi nr. to 

be uttorneys. 



Just to your ov/n knowlcdge, right? 
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Karklzon 79 

even if ho was doing well, rr.ayl'se dldn't vant to handlo any 
r/;ore assets or iraybe couldn’t handlo any uiore assets, so 
the J'unJ rranager cuj^ht to be in a position to allocate 
assets rather than have a strict forisula do it. 

Also, the inoontive l'oes in the Fund prior to 
that tir>e had been on an "all or nothin^;" basis. In other 
words, ir yoij did e^rtremely well, you got the v»hol3 
inceotive fee. If ycu did only — if yen were bettør than 
average bat only slighbly so, ycu ndght get no iacantlva 
fee, and the teniptation v/as Tor pcrtfolio raanagers to take 
high risks and go for the whole incentive fee, ond that vas 
eliainated at this tiina. 

C ,<ould 11 be fair to describe your last statør^enb 
as "home run hitting"? 

A That term has been used. 

Q Under the bylaws of the Corporation, waa thø 
Board of Directors ennpovered to change the portfollo 
managers? 

A I laaow nothing in the hylavs that would restrlct 

tiiat. 

Q V<as the proposed change In portfollo managers 
reported to stockholders? 

A It was votfd on and ratlficd by tho stockholdera. 

C Did the Corporation prepare a proxy statement? 
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A Y.'js, Gir. 

Q Kr. iarkizon, I sho'./ ycu a copy o.^ a lotter to 
Ghareholdery oT Conipoti ti ve Capital Fund and Corepatltlve 
AGGociatoG, Inc., dated oeptember 11, 1970, to whlch lu 
attacliecl a notice of Gpeci.nl meeting in lieu of t.he annnal 
meeting of Ghnreholciers to be held Septornber 30 , 1970, and a 
prorcy slntement oonsisting of twenty-ftve pagea, and ask yon 
if that in -w’aat aas sent to the stockholders. 

A Yos, Gir. 

HK. LTJ^P.SZ: May ve have that marked, pleaseV 
(The copy of the letter, referred to above, 

(iated Gepteriiber 11, 1970, and attached docnments, 
v;ere r.arked, collec bively, as Defendant iSmlth's 
iixhibit 10 for 3 don ti ficatlon.) 

0 Cn Page 6, T bellove, you will find scme brackets 
about tb.e narne Takara Asset Management Corp., and I ask yon, 
sir, do yon know who rut thaU bracket cn? 

A No, sir. Thors is also a line through one of ths 
word G, "Takax'a,'* In that sentenoe, vhich I arn not faml li ar 
vd.th, oi thor. 

i:i(. MAlcH/vLL: I think the record should note, 
also, Hr. fuaroz, that, no I understand it, anyv/ay, 
this riocur.ent wan obtained by yon, not through our 
files or not through us, lut otherwise. 
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G I 


I > 


<1 

U) 

11 

12 

1 ?. 

lA 


Harklzon 

C lir. Marklzon, v/here was tho Board of Dlroctors 

r.eetins of June 25th, 197^ held? 

A Bevorly Hi 11.';, C al i forn la. 

C v/uiJ this a ;)oint reetlng of both plaintiff 
corp rations? 

? Yas, sir -- no, I *n) sorry — the answrar is no. 
r. 'Which nf tho plaintiff corporations neeting — 

A Coapatltivo Associates, Inc. 

Jas Yariiada present at t'nat meetinrf.-’ 
t\ i'iO, sir. 

Q Betueen June 25, 1971^ and. feptom'oer 11, 1970, 
uere thero any Board of Di rectors r.ee tings of Competitive 
A ^ ^ 13 - 


r. I 

1 1 

Gompetitive Associates? 


1 *7 

r 

i 

I'm .sorry. Associates, yes. 


17 

>1 ^ 

Ho, sir. 


IS 

1 

|l 

li C 

1 

Jas the.-o any r.oeti.ng oC any conmibtee 

dealing 

1 

V.) 

i 

! with th.e 

1 

propos ed Dahire portfolio ranagars? 


2') 

1 

Ho, sir. 


r> ; 

Cø 

li 

il 0 

1- 

Dow, sir, Defendant Bnlth's Kxhlblt 10 

r alcea 


0 7 


reference to Cor.petitlvc Capital hiiving Issuod a pross 

on July o, 1970 announcing tha proposed enanges in. 

portfnlio nanagers. 

> 

Do yovi have a copy of the pross 


release, sir? 






B 


■‘9 
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1 

• 

Harklzon 02 


2 

A 

I don't beli ave co. 



n 

Do you know In v/hat papers that prosa release v/as 


» 

■ » 

pu blishr^u? 



r 


rlo, sir. 


t) 

C 

Do you knov if it was pu bl ished in Tho VJall Street 


7 

Journal? 



8 

A 

Ib may have besn. I just don’t leiow. I just 


9 1 

doa’t recall. 


10 

C 

Can you tell ir.e, sir, who prepared Lhe letter to 


11 

tha shareViolds^rs? 


12 

A 

lliat latter? 


1.1 

C 

Yes, sir. 


i 

1 

11 

1 

1 

' A 

! 

September 11 th letter? 


Ir”) 

C 

1 

Yos. 


l'i 

i A 

1 

Propared in conjunetion with myself and outside 


17 

i cor.nsel. 

1 

1 



18 

1 

1 C 

• 

« 

b'ow, reference is ir.ade therein to flve propos ed 


19 

1 

! portfolio 

i 

nanagers; correct, sir?’ 


29 

1 

1 A 

1 

Yes, sir. 


2 i 

! 

i ^ 

Ts Takara Asset one of thiem? 


'l‘> 

i 

' > 
i 

Ygs, sir. 


r>t t 

r 

*» 

Dho are the otlior four? 


?. ^ 


Shau Management Corporation, Takarn Management 


Ja 

Coi’pcration -- Takara Management somethln 2 , at any rate — 



1 

i 

y 



i 
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Bernstela, Macaulay, Inc. and Arcent l’anacn‘f-f»nt- Corporation. 

r Of t'iG five corporations you have jnot r-entioned, 
vhi ca v.’ore to bs considorod as portiolio r.anac^rs for 
Conpeti ti ve Assooi a tes? 

A i’ak'ira and thav. 

C For •.■/hon: v.'ouid the other three -- 

A Ccmp e ti ti vs 0api tal Fnnd. 

C: Sir, on P.a^e 6, under "Approval or dlsaparoval 

of the new portfolio sanacers," there is reference to 
Takara Asset ]lana;^e:tient Co., Inc. 'la'/inc heen incorporated 
in July of 1970 , corroctv 

A Yes, sir. 

C In the letter to the stoc'cholfiers, particularly 
ParaGraph 3j reference is n'.ade to checking t’’=; prcposed 
])ortfolio canacers over the previous six ruartersj is thab 
corrrc t? 

A y<‘s, sir, 

C And the lutter is dated toptember 13 th, 1970? 

/; 'i’h a t * s c o r r e c t. 

C Takai-a A.sset Management Corp. wa3 not in 
oxister.ce for a year-and-a-half, was It? 

t\ 'l'h a t' s corroctv 

C. booking at this docunient again, sir, is the sarae 
true about ohav/ Mvanagerrent Corp.? 
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Kurklsoa 

>:R. Could y(ni clear vp the t.;uer>t.ion, 

ploa'-sV 

C On Pc’go 6, it sets forth that Chaw Hanagerr.srit 
v/as i!icorpf)ratoii In .••bo'it JuJ.y oi .1 v/t^, and on Page 1, or 
t;u! lotter to s tocbholdors, rerorenco is r.ndo to havlng 
ohecked cn t'.hc; iirevioxis sin cjnartars as to soid proposecl 
portrolio pant perforrrnnca. 

[t says that Thav l'anar'onent Corpo^'atlon nas 
incorpoT-ateu in June or 1970, yos, sir. 

C; And chon tho letter rakes rerarenco to sald 
Corporation' s provi- ns si:: coarters'operation, alco, doas 
j. t rio t? 

A . i t ’ s c o r r ae t. 

KR. liA'vdliAeL; Kay I seo that e:cbibit, piease? 
i:U. l.UARKZ-. Kore. 

C, Prior to Jnna Pp, 1970, v/as Co?;>patl ti vs Capital 
or Cornpotlttvo xissoelutas, or any of i ts officers censnired 
hy tho Securifcies and K.cchangia Genmission? 

Yom ai’o talking nbor.t Cerjpetitive Capital 
Co -pc,rat'.on? 

Q Yes, sir, or /is.soci.atos. 

A Ko, sir. 

0 l‘.r, jMarkiron, uas any prodocessor of plalntiff 

corprirati oris cent^jred by the Ciocnrl tios nnd iKcchange 
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1 

1 

M arkizon 85 


2 

Coininiszion? 


'd 

MR, MAliSHALL: I don' t understand v/hat you meaci 


1 

j by "prodecessor." 


f) 

! C Were Jir, Boesel or Mr. Sprinkel censured by the 

1 


6 

1 

j Securitios and kxchron.^e CoTnir.issionV 


1 

j A lio, sir. 


8 

\ Q V/ere they the subject flatter of any Invaatigatlon 


9 

of tae Socurlties and Ikxhanga Coamissiun? 

1 

lU 

] A Yes, sir. 

i 

11 

j C Did they consent to an ordar? 


12 

1 A Yes, sir. 


13 

1 C Villl you toil us whsn that uas, sir? 


14 

i 

j A The ordar was sowetirne after July 1970, I'm not 


T) 

sure. My guess uas it was in 1970, la te in tho year. 


k; 

; C Can you tell us v;hat the order providsd for? 

1 


17 

1 

i A Ten days susoension from being affil!atad wlth 

1 


IS 

1 a broker-dealor. 


ly 

j . I don't have — I also don't represent that I 


2t; 

! 

i know ail the backgroiind of all the people ycu Included In 

J 


21 

1 • ■ • 
j your cuestton. Your original question responded ’^any 


22 

1 officers, directors, of all predecøssor coir.panies before 


23 

i July 3970." 


21 

lieedlcss to say, I’m not awaro of all the 


23 

\ 

J_ 

backgrounds of ail these people. 

• 



) 
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1 i Markizon 86 

'j, ij ^ No, 1 have liinltecl it to the tv/o gentlemen. 

i| 

;; jj o. K., but I'ra sorry, your original qnestion — 

i !' ^ un.'.]erstand chat. You v/ere at the Cecurities 

, and Llxahange Cocimission at the tirce, wera you? 


Cf 

Il 

ii 

I 

i, 

A 

At wh.at tirae? 

V 

c; 

In 1969 ? 

K 

li 

i; 

!i 


Yes, sir. 

i) 

|l 

II 

Q 

Did you iiave anything to do v/hile at tho 

11) 

II 

1' 

i; 

fecurities and Exchange Cer/'jnission with the investigation 

I 1 

.1 

1 

»! 

li 

which led 

to the order involving Messrs. Boesel and 

12 

li 

![ 

4 

Sprinkel? 


];; 

1 

I 

!i 

<: 

A 

No, sir. 

i i 

!' 

t: 

II 

Q 

Gn September 3C, . 1970 , vas thero a ctockholders 


i! 

ii 

Ti ee tin g? 


!‘. 

1! 

it 

A 

Cne waa convened. 

i 

17 

!' 

1 

I; 

C 

V.'here was that, sir? 

’/■ i 
1 

i! 

Il 

li 

A 

Beverly Hiils, Califomla. 

l<d j 

i 

1 

'I 

! ■ 

r 

And wero the i tema con taln ed in the proxy 

1 

'I 

*.t t II 

II 

s ta terren t 

voted upon? 

i 

21 ■ 
1 

1 

« 

1 

A 

No, sir. 

1 

22 i 
1 

1 

t 

1 

Q 

houJd you tell us the reason there v/as no vote? 

1 

1, 

21 ' 

1 

i 

1 

A 

Yos. Thore v/an no quorum. 

2'J |! 


0 

Do your rocords indicate how many stockholdern 


I' uid, In faet, attorid oi thor by proxy or In porson? 

|i 

|i 

II 
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A Just tha Septajnher 30 cieetint!;'.- 

c; Yes, sir. 


A I don't bsllov 5 » so. 


■Jas anythin^ cliscussed at thF» ineatin^ oT Sopteraber 


30 th, IV/Cr^ 

i\ Yes, sir. 

0 Visre t’oa proposed portxolio nsanagers discussad? 

A Yaa, sir. 

r; Can you ua what otber subjacts vare discussad'i 

A I fchiak the rastructurlng or the new concapts 

that I dascribed before that ’#era dascrlbed at the Board 
jr.aetin ' v/ara alao cl-3scrlbfKl at tha ohareholdars n»aeting. 

Q Waa a uaw data salectad cr nijggested for the j 

I 

3 tookholders jnaetia::^ i 


A Yes, sir. 

C '.vhat the new date? 

A I don * b Unov lY tnere waa a date in between thea 
and October 7, but ene adjemrament vas clearly to, Cetober 


(; Ab the stockholders meeting of Oenter.ber 30th, 
lS70j vho chairod the meeting? 

A I!r. Rismaa. 

c V.'us Kr. Rnndolph present? 

A Yca, sir. 
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C vtho made the presenta tion roGardin^ tne proposed 
portfollo managers? 

i, I'r. dandolph. 

Let ms correct that. I think I chalred tnat 
meeting. Ilandolph really made the prosen tf. tion ahoiit the 
ranagerr., but I think I chairad It, 

C V.?.s tir. Risman present? 

A I think he came in in the middle of the meeting, 
c; V/as a stockholders meeting held on Octoher 7th? 


10 1 ; 

r'- 

V 

h'as 

a s 


A 

li o, 

sir 

12 

C 

W a s 

thi 


C. Was this, again, tocause of lack of a fjnor»Jin? 

A Yc's, sir. 

Q 'das a new date fixed? 

A Ye.s — v/ell, the next -- I don't leiow if one was 
piokeu, cut there v/as another meeting held. 

C Vihen was the meeting held? 

A Cetober 

C /vnd vas a quorum present un Cetober 9th? 

A Yes, sir. 

\ 

Q hus there a Tioard of Directors meeting on 
Septenber 3 O, 197C? 
k Ilo, sir. 

C v/as there a Board of Di rectors ir.oatlng on 


Cetober 7th? 
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A No, sir. 

C V^as there a Board of ’^irectors meeting on 
C c t^oBer 9 thV 

A Yc5 , sir. 

J 

C Where \-fas the stockholders meeting held? 

A ByverlY iiilla, Californla. 

Q Wkere was the Board of Directors meeting hsld? 
A Ile-.-/ York City. 

Q l-Tnen you speak abou t the Board of Dl rectors 
meeting In New York City, can you tell us, sir, at whose 
Office? 

A The offices of Lawler, Sterling 6c Kent. 

C V/ere you present at the stockholders meeting? 

A Yes, sir, 

C Hr. Markizon, I show you Defendant omlth’s 
?tchibit S for Identification, the contract wi th Takara, 
and ask you, sir, when was that executed? 

A I don't know. 

Q V/as it executed hefore the meetings? 

A No. 

Cj \/as it executed after the meetinga? 

HU. KAliSIlALL: You are talking atout the 
C c lob er 9 raeeting now? 
l'U. SUAUEZ: Yes. 
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J!arki 2 on 9 I 

Q Did you attest his signatureV 
A Uo, sir. 

C v;ere ycu present v/hen i'r. hisrran cxecu ted it? 

A Yes, sir. 

C And you n tt asted his signaturo? 

A Yes, sir. -- 

C V/aro you present when I-lr, Latiaer executed it? 
/ Ygs, sir. 

.ind you attest-ed his s i gna*•».'r?V 
A. Yos, sir. 

Cn Octoher 9th, \yore both these gontlemen, 
Risiran and Lntirrer, in Calirornia? 


I?o, sir. 


( i"ney w-ere in fT-ew Y'ork? 

A One of them \/as. 

C Vi'hlch one was in New York? 

A Hlsriian. 

C ’Ahere vas Mr. La timer? 

A I don * t know. i!y rocolloctlon Is he /ould be 
in California, hut I have no way of knoulag v/her.o he w.aj 
on 0c tobor 9th. 

C i.’hot time wns tho !• tockholdors meeting on 
0 c to her 9th? 

•i ' o/netiico in tbo rrorning. 
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. EXHIBIT "D" - DEPOSITION OF MARKIZON BY DEFENDANT 12' 

i LAVENTHOL - pp. 107-110 

iaj 

1 Markizon 207 

1 

2 

1 contained therein. 


3 

0- VVell, I am referring to your letter dated 


4 

July 7 1970. 


5 

I understand. 

1 


6 

i 

1 0- Obviously, whatever had bc e.n presenttd 


7 

by Randolph at the board on June 29 in that respect was 


8 

not natisiactory; isn't that right? 


9 

! No, I don't think that is so obvious. ' Because 

!| 

1 

]0 

1 to a large ey.tont this was a form lotter that had been 

i 

j 

11 

put together, sent to all five portfolio managers ove: 

1 

12 

Competitive Capital Fund and Associates, with certain j 

1 

13 

of the paragraphs changed to reflect specific situations, i 


14 

& Dru you everten Mr. Yamada that you were 


15 

not interested in this information? 

1 ' * 


16 

1 

A. No. 


17 

0- Did he ever give you the information after 


18 

July 7, 1970? 


19 

A. At the January meeting of the Board of Diroctors 

1 


20 

! 

1 he went into some of the information that would be in 


21 

1 

rcvponse to that question. 


?:i 

0- Well, will you point out to me on 


23 

Kxhibits 8 or 9 the paragraphs that you have in mind. 


24 

A. In Paragraph — the first full paragraph on 


25 

page 3 of that memorandum, Mr. Boesel inquired about the 

t 

BAn ASSOCIATION REPORTING AND STENOCRAPHIC SERVICE 

30 WEST A'ITH STREET, NEW YORK. N.Y., 10036 • 687 0334 






Markizon , 

108 

cf Armstron, and the - thn minutes indioate he 
inquired about the site of Armstron, and it indicates • 
= responsa by Mr. Yamada on that point. 

And I aiso reoall, aithough I don't see 
it in the minutes, that he åiscussed the size of his 
partnarships and who „ere investors in them. 

On the fifth page of that exhibit, thare 
it a statement that Mr. Yamada had diseussad his partner- 
=hip and indicates that John Burns would be a limitad 
partner and it is my recollection that he aiso dis- 
cussed tha namas ot other peopla that vare in the 
partnership with him. 

ft Vou are now referrin, tp the fourth full 

paragraph on page 5 of Bxhibit 9 for identif ication? 

^ That is correct. 

& Are there any other portions of 

Exhibits 8 or 9 in „hich Hr. Yamada gave the inform- 
mation that you requested at page 5 of your Juiy 7 

.letter, Exhibit 7 for Identification, which I quoted ' 
to you a few moments ago? 


When you reterred to the privato partner- 


ships, were you referrin, to Takara Partners and 
Armstrong Investors? I am referrin, now, again, to 

36 WEST /»4TM STREET. NEW YORK, N.Y.. 10036 . 6870384 



T 
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pticjo 5 of UxhTbit 7, thc third full parayraph on that 


parje, 


I don’t think Arrastrong Investors v/as a privato 


pa-tn-rship. 1 think k'akara Partners was tlu; only 

private partn-arshij:). 

Q And tho off-shoro fund, what v/oro you 

rt;ferring to there? 


I think Ar.ustrong Investors was the off-shore 


Å. «. « * i .».A • 


0- bid you ever learn the approximate nuraber 

<jf investors in Takare. Partners? 

- I have seen a list o? the partners, so obviously 

the ansv-r is yen. 

Q. And when did you r.ee that list? 

A The list was an attachment to the June 12 letter. 

So w.ienever I Sc\w that X saw the list of the partners. 

Q. Ivnyway, as you testified before, that was 

ix-'cei: May of l'JVl? 

No, [ testified — that is not so, I te5;tified -- 
C- Vdien Mr. Yarnada left. 

A Oh, l'm sorry. That's right. 

C. And did you ever see a list showing the 

s i'/.c of tho invostiuents of the p^'.rtners of Takara 
Partners jirior to May 1971 V7hen Mr. Yamada loft tho 


(UvU ASSOCIATION fUPOHTINO AMO STtMOGnAPHIC SEHVICC 
3(. ivr-sr /MTM SrilSfcT. NEVV YOHK, N.Y., IOOSO - 68 / 03J4 
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Markizon 

eriploy of Compstitive Associates? 

A- I saicl before that on June 25 Mr. Randolph nåde 

his presentation to the board. He indicated, or his 

vritten presentation indicated, the size of the assets 

in Takara Partners, 

> 

0- The question that I asked is whether you 

sav the size of the investnents of the partners of 
Takara Partners. 


0- Prior to the tine that i-lr. Yarnada left. 

A- I'm Gorry. No. 

0- Alid did Mr. Yamada ever advise you of tne 

approxinate nuirzDer and size of his private clients? 

*- that I can recall at this time. 

C- Now, in Exhibit 1, at pages 1 and 2, there 

are a numbar of restrictions which you advissd Mr. 

Yanada had been adopted by the shareholders of 
Corzpetitiva Associates, arid they bear numbers 1 through 
10 on pages 1 and 2 of Exhibit 7. 

Do you see what I an refcrring to? 

A Yes, sir. 

. 0- Did anyone ever check that Mr. Yanada 

was following these restrictions that are set forth at 
pages 1 and 2 of Exhibit 7? 

EAR ASSOCIATION REPORTINO AND STENOGRAPHIC SERVICE 
38 WEST 4/lTM STREET. NEW YORK. N.Y, 10036 • 687 0334 





UmT?:D STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


1 COMPETTTIVE CAPITAL CORPORATION 
and COflPETITIVE ASSOCIATES INC., 


Plaintiffs. 


-against- 


AKIYOSHI YAIIADA, ct al.. 


De^endants. 


I29a 


72 Civ. 1986 T.P.G. 


COUNTER-STATEMENT 
PURSUANT TO RULE 9(g) 


RESPONSE TO MOVANTS* 
9 (q) STATEMENT_ 


1. Admit paragraph 1 except deny that Competitive 
Capital is presently the fund manager of Competitive Associates 

(now Seaboard I.everage Fund) . 

?. Deny paraqraphs 8 and 9. 

3. Deny paraaraph 10, except admit that Mr. Randolph 
interviewed .Mr. Yamada, and that Mr. Randolph received a letter 
datod June 12. 1970 from Mr. Yamada, v/hich letter speaks for 


itself. 


4. Deny paraaraphs 11 and 12, except admit that Takara 
Management commenced acting as portfolio manager for a portion 
of tho portfolio of Competitive Associates as of October 9, 1970 

5. Deny paragraph 13, except admit Lhat Mr. Randolph 
did most of tho pre-retention investigation of Mr. Yamada on 
bohalf of Competitive Associates. 

6. Admit paragraph 14, except deny that Takara Manage¬ 
ment was a portfolio manager for Competitive Associates on 

May 1^, 1971. 
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1 ' 7. Deny knowledge or information as to paraqraphs 15 

i: 

j and 16, except admit that the minutes of the meetings of the 
I Board of Directors of Competitive Associates do not refer to the 

i 

i financial statements of Takara Partners. 

I 

i 








TRIABLE ISSUES OF FACT AS TO 
DE AR, IlARTINO 


131a 


A. Were the ccrtified financial statements of 
Takara Partners false and irisloadincj in one or more material 


rospects. 

B, Did the certified financial statements of Takara 
Partners fail to disclose material facts. 

C. With respect to common law counts, did LKH&H, Dear, 
or Martino l;nov;, or should they have known, that the financial 
statements of Takara Partners were false and misleading or failed 
to disclose material facts. 

n. With respect to common law counts, did plaintiffs 
rely, directly or indirectly, upon the financial statements of 
Takara Partners. 


Datod: AnrL1 2 » 1974 

New York, New York 


I.AWLER, STERLING & KENT and 
BUTOWSKY, SCHWENKE f, DEVINE 


'2lÅ^tAad<Ll 


Attorney for Plaintiffs 

500 Fifth Avenue 

New York, Mew York 

212-736-7050 

230 Park Avenue 

New York, New York 

212-725-5360 


I 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEi; YORK 


COMPETITIVE CAPITAL CORPORATION and 
-U'H'ETITIVE ASSOCIATES, ITC., 


Plaintiffs, 
-against- 

•■.r l\OSHI YAI-LADA, LAVENTiiOL, KRLKSTEIN 
. 'R-.ATH & HORWATH, MORTON DE AR 
RC'.iERT E. BIER, THO:iAS /L^RTINO,' JR. 
TAKARA ASSET MANAGEMENT CORPORATION^ 
ard IRA N. SMITH, 


X 


Index No. 

72 Civ. 1986 (TPG) 


pj:plv 

affidavit 


Defendants. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


X 


MICHAEL LESCH, 


being duly sworn, deposes and says 


1. I am a member of the firm of Shea Gould Climenko & 


Kramer, attorneys for defendant Laventhol, Krekstein, Horwath 4 
Horwath (hereinafter referred to as "LKH&H") in the above-entitled 
action. I submit this affidavit in reply to the affidavit of 
S. Pitkin Marshall, Esq. sworn to on April 2, 1974 and in support 
of the motion of defendant LKH&H for summary judgment. 


2. In my main affidavit in support of defendant LKH&H's 
motion for summary judgment, I made the following statement 

(Affidavit of Michael Lesch, sworn to on February 26, 1974 , pp. 
4-5): 
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7. I believe that none of the facts here- 
inafter set forth are in dispute. They are based 
entirely upon (1) Mr. Markizon's testimony at 
pretrial depositions herein, (2) plaintiffs’ 
answers dated September 25, 1973 to the Inter- 
rogatories of defendant LKH&H and (3) the testimony 
ot J. Robert Randolph, president of plaintiffs 
at all relevant times herein, in proceedings 
efore the Securities and Exchange Commission on 
May 10, 1971. Rather than burden the Court 
with copies of transcrints of the entire testimony 
of Messrs. Markizon and Randolph, the exhibits then 
marked anu plaintiffs* responses to interrogatories, 
I have quoted relevant material and set forth in 
parenthesis references to the underlying documents 
for all staten.ents of faet. Should there be any 
aispute as to the accuracy of such references or 
should the Court request copies of the relevant 
underlying documents, they i^ill be furnished to 
the Court." (Footnote o.^itted.) 


3. Althougli plaintiffs have not submitted an affidavit 
o_ any person havxng knowiedge of the relevant facts to contradict 
-ne statements containeu in my moving affidavit, they have served 
a "Counter-Statement Pursuant to Rule 9(g)" wherein they purport 
to deny various statements of faet contained in defendant LKH&H's 
Rule 9(g) Statement. Accordingly, I have annexed hereto and 
marked as the following exhibits copies of those documents which 
further support defendant LKH&H's Rule 9(g) Statement: 

Exhibit E - copies of pages 5, 8-10, 12, 

14, 15, 23, 24 and 38-40 of the transcript of 
the testimony of J. Robert Randolph given before 
the Securities and Exchange Commission on May 10, 

1971 which support defendant LKH&H's 9(g) Statement 
but were not quoted in my moving affidavit. 

< 

Exhibit F - a copy of the write-up submitted 
by Mr. Randolph to the board of directors of 
Competitive Associates, Inc. (Randolph Ex. 1 
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■1. 


th© SEC; Ex. 5 of Markizon deposition herein., 

Exhibit G - a copy of the minutes of the 

meeting of the board of directors of Competitive 

Associates, Inc. on October 9, 1970 (Ex. 19 of 

Markizon deposition herein). 

Exhibit H - a copy of the minutes of the 

meeting of the board of directors of Competitive 
Associates, Inc. on May 12-13’, 1971 (Ex. 20 of 

Markizon deposition herein). 

4. The above oxhibiLs further dsrr.onstrate the frivolous 
nature of plaintiffs' purported denials of paragraphs 8-9 and 
. i-15 of dofendant LK; r.' s 9(g) Stateraant as follov/s; 

Rule 9 (v 7) Statement Para a r aph 8 . Mr. 

Randolph testified that the portfolio selection 
period started in approximately April of 1970 
(Ex. "E", Randolph Tr. at pp. 14-15). 

Rule 9(g) Statement Paragraph 9 . Mr. 

Randolph testified that he contacted éibout 40 
management companies in selecting new portfolio 
managers and that he ulti.mately selected five, 
for Competitive Capital Fund and two for 
Competitive Associates, Inc. (Ex. "E", Randolph 
Tr. at pp. 9-10). 

Rule 9(g) Statement Paragraph 11 . Mr. 

Randolph testified that Randolph Exhibit “I” was 
his proposal to the board on the selection of 
new managers (Ex. "E", Randolph b’r. at pp. 12, 

23-24; Ex. "F"). 
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Rule 9(g) Statement Paragraph 12 . The 
minutes of the board of directors meeting of 
October 9, 1970 of Competitive Associates, Inc. 
contain a resolution authorizing the president 
of the Fund to sign the portfolio manager agree- 
ments (Ex. "G", p. 3). 

Rule 9(g) Statement Paragraph 13 . Mr. 

Randolph testified as to the steps he took in 

/ 

selecting the new portfolio managers to be 
reconmen:--; (F,x. "E", Randolph Tr. at pp. 

23-24). 

P'il-. ’ 0^-;) St.iLcnent ParaGraph 14 . The 
minutes of the board of directors meeting of 
Campet!tive Associates, Inc. on May 12-13, 1971, 
contain a resolution of the board to reauest 
the res^.u;_ion oi Takara Assot Management Corp. 

(Ex. "Il", p. 9). 

Rule 9(g) Statement Paragraph 15 . In 
addition to Mr. Randolph's testimony specifically 
denying that he had seen the 1969 year—end state¬ 
ment for Takara Partners which is quoted in my 
moving affidavit (p. 9), Mr. Randolph also 
described the doeuments which he did see (Ex. "E", 
Randolph Tr. at pp. 38, 39-40) . 

5. The evidence set forth above and in my main affidavit 
is not contradicted by deposition testimony or an affidavit by any ' 
person having knowledge of the facts herein. As shown in defen- 
dant LKHSiH's accompanying reply memorandum of law by reference to 
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the evidence before the Court, plaintiffs' denials are frivolous 
or reflect immaterial variations from the undisputed evidence and, 
based on the uncontradicted facts, defendant LKH&H is entitled to 
summary judgment. 


WHEREFORE it is respectfully requested that the motion 
of defendant LKH&H for summary judgment be granted in all respects 

MICHAEL LESCH 

Sworn to before me this 
^ Ct>-\day of April, 19 74. 


Notory ■ ■ ' „. V Ya il 

Mo. 31 1 '.‘•'.■i 

Oualififfd In ►Irjv i i 1. "aunty ^ 
Commiuiun Expirsi //m-.h 3U, 19 1 > 




EXHIBIT "E" - TESTIMONY OF J. ROBERT RANDOLPH BEFORE SEC 
pp. 5, 8-10, 12, 14, 15, 23, 24 and 38-40 
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2 
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4 

5 

6 
7 
B 

9 
10 
11 
12 

13 

14 

10 
16 

17 

18 

19 

20 
21 
22 
Zt 
24 
26 


I) 


Q Hov: do you ;;pell Svimmerfield? 

5 

A S-u-n-m-e-r- f-i-e-l-d. ... 

Now, at tlie end of this inonth I wiil be moving, 

Q Aro. you presently ennloyed? 

A Yes, I am. 

Q In what coimection? 

A . I om Prcsident of Chancellor Management Corporation, 

I • 

as well as Competitive Capital Corporation and Admiralty Fund. 

I 

Q -V/hat is your business address? 

A 1900 Avenue of the Stars. 

Q It is my understanding that Mr, Smith is appearing 
v.’it' you today as your counsel. 

A That is correct. 

I 

Q Are you an otficer or director of any other cor- 
porations presently? 

A I an a director of the Income Fund of Boston and 
tl>e management companies affiliated with the fund, such as 
Allstate Management Company, Competitive Capital Fund, Com- 
petitivc Associates Fund, 

I am President of all those organisations exccpt 
the Income Fund of Boston of which I ara Executive Vice Presidcht. 
I an a dircctor of all of them, too, of the respective manage¬ 
ment companies. 

0 Uow long havo you been president of Chancellor 

Mananement? 
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Q Compotltivo Capital vrås then subsequently sold J.l, 
during that pcriod of time when I was managing morvay for 
Competitive Capital, T got rather close to tho pcople at' 
Compctitive Capital Corporation, primarily Boesel and Bob 
: Sprinkel. Competitive Capital Corporation then being sold, 

I had discussions and agreed to join Bob Sprinkel in setting 

up Chancellor Financial of which Chancellor Management v/as a 
subsidiary corr.pany. 

Because of a difficult market environment and inabil; 
to raise monay for operating purposes and so forth, Chancelior 
Management was then sold to the Seaboard Corporation in April 
of 1970. I then assuraed Control of the Aduilralty Fund as 
President, Executive Vice Prosident of ths Inoome Fund of Post. 
and, in June of that year, 1 became President of Competitive 
Capital Corporation and Competitive Capital Fund and Assoclnte; 


Inc, 


Q Was your being named President of Competitive Capita.— 
was this related to the problems of performance that the funds 
under Competitive Capital — 

A It was related to the problems of performance 
primarily for all of the Seaboard funds— Admiralty's perform 

ance was not adequate, as Competitive Capital*s or Associates* 
was not adequate. 


25 


MR. RODE: Off the record. 
(Diacusslon off the record.) 











I HR. KODK: Back on the record. 

2 i 

j BY MH. nODE: 

♦ 

3|j 

^ it. “oon atter bQC0,ning Pro=ld3nt 

J'of Cc.r.etitive Cepfel, y.u .eclo e docleion to, or a cleoieion 

iwas made to chango tho portfolio n-.anager’o fundo under 

6 r 

jCompetitivc Capital's management. 

7 I 

A I That is correct. 

8 j 

I Q Can you erplain for the record hoo you went about 

9 1 

.selecting ne:c-portfolio’,t managers? 

10 J . ^ 

j Basically, I had gone to some of tho larger and well- 

pnown investment banking fir.ns and three or four of the 
« itirmu whcre there „eW. large Inotitutional ordorr. and l prioari! 
pnt to theoe pcoplo and aoked thera uho, in the laet tvo yeara, 
jjia One a sound job of buying and sclling stooks in terias of 
|>t,jang the right stookn, selling the right stooks and so forth;. 
“ I They gave its nanes and so forth and l then contacted 

17 |Uiose ir,anager,ent cc:npanies ohioh nunbered about 40. T then 

18 parrov.’ed it do\7n to 25. 

19 I Q IIow many institutions did you contaot in tho first 

20 Instance to get rccommendations? 

“ I ^ “ fim,s - they vere Solocon Drothu; 

22 tBberstadt, Jeffercies — fims of that nature. 

^ interviewed about 25 prospective-nembejrs. 

841 A That's correct. 

26 [ • Q Out of thosc, you selectcd how nany .7? 


s 
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10 


A We selected 5. 

Q Thr=e were for Conipetitivo Capital and tv;o wcre for 
Conpetitive Associates, 

A That’s correct. 

Q In interviewing these peoplc, was there a typical 
set of questions you asked then? 

I 

A I had sone general parameters which caused rae to ’ ' 

hairow it dovrn to 25 from 40. A lot of these parameters ’were 

based upon experiences that I had had when I was a manager. 

- » 

I felt they created, or could possibly create, a problem for 
management and I wanted to elininate’sone of these problems 
I and structure it å little differently for the portfolio 
managers themselves. 

Within those parameteis that narrowed it dovm to 
25. Beyond the 25, I v;as more concerned with how they got 
their pofformnnce - whethor It was with issues, planned mergc>| 
In other words, how the performance was realized and in what 
kinds of stocks - v/hether it \/as over the countrr stocks, whetl 


it was listed stocks. I was more concerned with how perfomanJ 


er 


was realized and also in terms of the decision making process, 
whether it was one guy off in a corner making all the deciåion 

I 

oc whether he had an organisation behind hira and so forth. 

Q I have a document which was previously oubmitted to 

% 

•this staff by Mr. Smith. It was actually submitted to Mr. 

Groso of the Knforcemcnt Office, Inc. on tlie selcction of ncw 


25 














I41a 

12 

I Jiove taken tl.c firnt tv;o pages off v/hat I had prevlounly 
dfnoteJ as Randolph Exhibit 1, since it is ny undorstanding 
tl-.is VMS prepared at a separate tina. . , . . 

BY HR. RODE: 

Q Mr. PAndolph, are you farailiar v/ith the doeunent 
I have had marked as Randolph Exhibit 1? 

A Yes, I ara. ■ . 

Q Can you tell rae the occasion for its preparation? 

A This x^as prepared for the June 25 board meeting of 
Competitive Capital and Competitive Associates. 

/ 

0 For v;hat purpose? 

A It xvas ny proposal to the boeird on the new managers, 
oii LliS oclccLion cf ns;.’ managers. 

Q vmere did you get the — this doeunent xcoinprises a 
nunber of writc-ups on the background and perfonaance of the 
proposed managers. 

Can you explain to me the source of your information 

generally? 

A In all cases the source of the information came fron 

the people v;ithin thesc. organisations. 

< 

Q When you say, "Came from", with regard to Argent 
Management, for instance, did you receive a written submission 
from them concerning these facts? 

A It was either written or in published fom in the 
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Institutional Investor Kagazinc 





1 


. •! 

Tnan.igers. This was nv ’i- 

l.st Xiiowledgc. Of Takaro rartn-,«. 

li “ °f thi. knowlcKlr,» that T h a • 

g i ■ ^ i had inlcin 

s and contactod Aky Yatiada ao to „hoth„ v, 

i , . ^ to wliether ha „ould havo an 

{ intereot in baing a nortf^i• 

3 portfolao managor on Compotitiva 
•’^^sociates. , 

Q Exoolsiot „ao to be undonvrittcn by Co.netitivav 

Capital o„ned .xoolsiot p„., ,t .,ao 
3oxng to ho an off shoro fund. ' ' 

Q Do you know „ho was tooponslbla for Iming up Mt 
Yrmada for Excelsior? . 


a faet* 

13 5 


I believe it v^ac Bob Sprinkel t 

priHJcel. I do not knovr that 


Q 

A 

Q 


Vtes Exoeloior over offerod to tho publicy 
No, it was not. 

What v^as the date at x/hich i+- t 

which xt x.as going to conxe out 

c J.S _- ' 


Jor „hat „an tho ti,o fra.o at „hioh thin proposal - 

«L-t'i Coopotitivo 

j|- pital, nothing „as evor reallv 

( •' cano to dato. 

i They tried to seil ^-Vi« j 

! . ' ’^Ddl'Jh't soil it. 

^0 jit 3 ust died. 

When did you first contact Mr. Ya.-nada. 

« c A xt „as during this portfolio soldotion poriod „horo 


afl „as contaoting _a lot of pooplo. 


Jio 


I 


Q Whon did that poriod start? 

It ntartod i„, approxinatoly, hprii „t ,070. tho 






latlor part of April. 

0 VJa-, yoai initial contoct by tclcphonc or by raail? 

A The initial contact v;as by telo.phonc. 

Q llow did the conversation cjo? 

A I anked Aky whethar hc — I identifieu rnyself; v:hat 

• r 

riy purpose in calling was and asked hin whethar he would have 
an interest in being one of the potential portfolio managers 
on Competitive Associates. 

Q V.’hat v;a5 his response? 

A Ha naid yes. 

Q What v/as your understanding of :ir. Yamada's business 


at til at tiir.c? 


A Thot it was a partnership managing approximately 

15 million dollars in toto. 

Q was tha name of the partnership — Takara 

Partners? 

A Takara Partners. 

0 . IvTiat was the cource of your information, your 
understanding? 

A Basically, what was in the letter which I had Aki 
doeumont to me in writing. Dasically what the nature of our 
tolephone conversation was and that the purpose of the letter 
was to doeument out conversation over the phonc. 


2b 


0 


Let me stop you. 

At the time you callcd Hr. Yam.ada, did you have an 










23 

1 




A 

I have nevcr talked to Mr. Galanis. 

z 




-•Q 

Have you ever raet hin? . . 

s 

i 

• 


1 A 

I have never net hin. 

4 




i ° 

llow about Mr. "achary? ..... 

6 

! 

•* 


1 A 

. I hava nsver mct him or talked to hin. 

6 




! ° 

Now, there is a write-up, the last two pages of 

7 

1 Randolph 

Exhibit 1 contain a _writc-up of Takara Partners v;}iich 

0 

j 


9 

jseems, to a large degree, to contain information presented in 

1 Randolph 

Exhibit 2, the letter from Aki Yamada. At least on 

10 

1 the pcrfornance of Takara and on Armstrong Investors, S. 

u 

1 

. Is Randolph Exhibit 2 the source of the information 

12 

C C r» t r* ^ 

— . • - . . ... . 

13 


Yes. . . . . 

14 


Exhibit 1. .. 

15 

4 

i 

New as afar as the biographical sketches v/hich arc 

16 

i 

j appended 

thereto, what wao your source there? 

17 

A 

That was taken from a prospectus that v.’cs provided 

10 

rne by Akj 

Yamada. 

19 

Q 

Is this the prospectus of Armstrong Irvestors? 

20 

A 

Yes, it is. 

21 


HR. SMITII; May we go off the record for a second? 

22 


MR, RODE: Yes, 

23 


(Discussion off the record.) 

24 


UY MR. RODE: 

t 

1 

1 

■ 

0 

I have the doeument previously marked Yamada Exhibit 
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21 



No. 1 for Identification nn of Jiarch 1(3, 197.1. 

It i«; an c::pl?ii)atoin'' r^-i'Tiorandu’T of Arr.strong 
Inve.stors, S- A. , d.itecl .:unfc; 15, 1970. 


5 

6 
7 

6 

9 

10 

11 

12 

i 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


In t}ii3 thfi docunant you refcrrcd to as being tho 
sourcfi of tbe biograp'iical information? 

A . Ycc i c is, 

Q V7cro these resumes, in faet, just copied out of 
the inemorandu!.\? 

A Yen, they ware. 

I / 

Q Nov/, this brochure indicates that Everest fianagei^ienI 
ir the investr.v.'.nt management of Takcira Partners and is an 
investment partnership organized in July of '69 with assets 
of approximately 5 million dollars. This \/rite.-up indicates 
that Takara has assets of approximately 6 nillion dollars. 

Uow, I realize thatthe write-up was, say, 5 months 
subsequent to the issuance of this explanatory memorandum. 

Did you have any conversations with Mr. Yamada 
about the discrepancy betvæen the statement in his letter and 
the statement in the explanatory memorandum? 

A I did not pcsonally. I do believe that our in-houce 
legal counsel -- this was brought up. 

i 

Q Did »Mr. Yamada offer an explanation? 

A I do not know the answer, 

Q By in-ouso legal counscl, do you mean Mr. Mnrkizan? 

A Mr, Markizan. 
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38 

and than returned to him? 

A Yes. I did not return thera to hi-. Ke revie-.-nad 
them and sent them back, 

o Has this subsequent to your initial intarvia-., v.ith 

Mr. Yar^a-laj Haro thora two Interoviaws witl. Mr. Vaoarla in 
New Ycrk? 

A No, there wag only one. 

® v/as the one at the »-* 

va une Kegis, v;nen you vare 

interviewing people. 

A . .’Yes, 

Q IThat sort of records were you reviov:ing, if you 
don't rccall an audited statement. 

Do you thlnk you might ha.e seen a statement that 
V7as audited? 

Q I saw portfolio shsets, just a« mueh as r brou,l,t 
to you today, on uhat his cost position wa., v,;,at stocks ha 
ovmad, uhat perfornanca and so forth. Hhat his baginning 

asset value was and what the market valua of tha portfolio 
v/as now. 

Thesc were not audited statenents, just as chc 
one I gave yau this raorning ic not audited. 

Q Do you recall - did you see accounts other than 
Takara Partners,* other than the lir.iited partnership? 

A For v;hich Aki Yamada was responsiblc? 

Q Yes. 
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(Mr. Green returned to the 


room,) 
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24 


A Ko, I did not. 

Q Did you consider that Takara Partners was thc one 
that \/ould be comparable in size to the one you were going 
to give them? 

A Yes. 

Well, there vrare S( ae private accounts, as i recall. 
There were either three or four accounts of Aki's that he 
was responsible for in nanaging, or the primary manager on. 

It was ny understanding that John Galanis was the back-up 
manager and tkose that John was responsible for, Aki was the 
bacl;-up on. They %/orkcd closely together. 

As I recall, there. were three or four accounts of 
Aki's that he \.’as managing that I reviewed. 

Q These are the ones that are referred to as "scveral" 
in Randolp'i Exhibit 2. "Several private accounts totalling 
slightly over 8 million dollars." 

A Yes. 

Q Do you recall the names of any of those accounts? 

A No, X do not. 

Q With regard to Takara Partners, do you recall optionr 
as being a substantial part of the portfolio value? 

A No, 

Q Do you recall anything about the uce of put options? 

A No. 


25 


0 


Do yiy recall Secing anytliing in thc form of a ycar-end 










4 


s tai:cjTt“nt? 


For v;hich year? 


Q Any yccir. 


I ' 0 • I vili show you a docunent which hac previously 

|been r^arkad aa Yamada Exhibit No. 24 as of May 5 , 1971. 

Have you over seen that dooutent? 

For tho record, I thlnv v^n 

/X think on some occasions tho first 

flve or seven pages of this have been clrculated senaratély. 

fte sra not cartain of the back-up material.s. 


I have not seen that. 


; [ ’ ^ xeview xt -nd then make a statement on it 

I HR. GREEN: hat's go off the record. 

( (Discussion off the record.) 

I hr. ROBE: On the record. 

i TBEwiynees: I have „ot seen that docur.ent. 

I HR. rode: xhat is Ya.ada Exhibit No. 24 of May s, 

11971, which is the '69 yenr-end 

y end otatement for Takara Partners 

fiy MR. RODE; \ 

j o Did you see anything conparable, anykind of a • 
jbalance sheet? < 


No. / 


. o subseguent to the issuanee of the duly Oth press 
rcloase, and.subsequent to the naming of Mr. Yamada as a 
nortfolio „anagcr for Co::,petitive hu.sociatcs. did you have 
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EXHIBIT "F" 


COPY OF P««FOMO, j«««„ ^ 

directors BT RANDOLPH •»-*» filVS». TO BOAJU> OP 

■Ti f f ^ 

6), L -y'/ 

rrr./> .'nM -^Y ' 5) 

CO...ON rosSESSKD EV ALL NEW PROPO^CD 

POLiT. Ol^tQ 

the clecioion-n.aHn« p.oceas i« f.ee of any 

con„.a,.. 

orF,n.......e„. 

■ ‘-‘' >-.n.o„ or Cc.p..,,c CPU. 

‘'■=- 

with their mor.f'v ' »rv 

cannot be exolainr^f^ ^ t_ 

explainea away by aa>-ing it ia oaeior 

° "’“'>=£<= ^ emall pool of moaoy than a larn 

, . • ^ “ '"ser ono or that he can got 

better pcrformance whpn 

wnen he concentratea more 

H more. Such reaaoning only 

-e.onta tho fnho.t aoporlorl. In the ContpotUl. Capital oonoopt. 
jev.no. a ...nagotnont oo.pany oannot Inveat both poola of oapltal 
J »an .0 .ay a. thon each havo boon encumbercd by tho groator a.aeta' 

jch tho othor bring. toft. ^Uh a flr. .Ith „o pnbUo vohlolo. 

CompetlUvo Capital or Aaaoolatoa tho„ v, 

*'>'*■• ehowcaao to tha 

c -- providmg a atrong Incontlvo. 

B. An invoattnont phlloaophy that advocatoa Inton.lvo „onoy 
--agomont a. ... phlloaophy. 


C. A diecij 


system for taking profits anH oT • 

b pronts and ehminating loøees. 


‘ The abiiuv th.t ■ 

_ that crganization to attract * 

cinract, motiv ate and 

hold good pcoplc. 
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E. The ability of ihat organization to concentra^e ono<« 

V ^vnuentrafcC ono 8 eiicrgy on 

nianaging a portfolio and away from j 

ay trom the day-to-day people. adminictrativo 

aad marketing problomo. 

F. Tho ability and accnas of thc organization to uso a completo 
netv/ork of information and research. 

G. Whcre tho dooision-making procooo is contorod tvith ono 
individuel but whdro this individuel is eblo to intor-ect with e stnell 
group of porheps 3 or 4 pooplo. Floxiblo invostmont docision-makinr 
procedures end tho plecing of responsibility with ono individuel 


are 


naramount. 


H. Whoro outstending porformenc. rocords (ell doeumontod) hevo b.on 
roalizod ovor tho past two yoars. 


i 
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Compot-ltivo Capital Fund 


ARGENT MANAGEMENT CORPORATION 
(Sago ABBociatoa) 

Date catablishe'd -- end of 1968 

Baecd -- New York City 

Asecto under management -- $15 million 

• • 

Performance -- 1970 -9% ! 

1969 +22. 6% 

j 

\ 

[t 

Sago Aasociajeo ia an invostment partnerahip aervicing clienta 


deairing above-average Capital appreciation. 


For the year 1969, Sage Asaociatea waa one of the fev/ partnership 
funds in the United States io show growth, ‘ Sage'a portfolio manager 
achievcd a 22. 6% capital appreciation. This compares with declines 


in the Dow Jones liidustvial Average of 15. 2% and the Standard & Poor'a 

Industrial Average of 10. 2%. In previous years the manager of Sage 

ha« shovm capital appreciations of as high as 110% on selected accounts 

# • 

which he was then managing on a discretionary basis. It i« widely 
ackaowledged that in 1969 performance funds o£ all sizes turned in 
disastrous operating results. Sage, then, exhibitcd very substantial 
Capital appreciation in one of tho most treacherous markets the nation 
ha« aeen this decade. 
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E.labli.hed a year ago. Sago Aa.ociatos employs aggroasive, 
n..dble mve.lment tochnlqoo. In th. m«,agem.nt of ito oxpanding 


•«curitioB portfolio. 


sago Aooociatos. ou.atanding porformanco laat yoar la dirccUy 

attributablo to tho portfolio n.anagcr.a policy c£ tborc.bly rcaoarcbing 

cach invoatntent aoloc.ion poraonally and ntaintaining ccntinub,, .„d 

oioae poraonal contact with Key oxocufivoa of tl>o corporationa. 

Soloction and management of invoatmonta arc at tl.c „olo diacrotion 

af Joaopli J. Pikul,' 35. who began Ua Wall Street carocr in 1960 with 

.be Standard fc Ppor-a Corporation. It i. coincidental that in 1959, ho 

«aa tho recipient of tho Standard f, Poor.. PoUowaUp from Colombia 

■.niver.ity Graduato School of Buainoaa but'cho.o to attend tho Harvard 

.nabtea. School inatoad. Having Joinod Standard f, Poor-a aa an 

-alyat traineo, Mr. Pikul rapidly roao te 

Growth Stock Service” and was a member of fV,« .a- • 

a member of the prectigioua President'o 

taff. 

s 

Mr. Pikul graduated Magna Cum Laude from Northeaatorn 

nivoraity in 1958, aervod aa a Lioutpnant with the U.S. Army Financo 

-rpa. and attondod tho Harvard Graduato School of Buainoaa AdmiU.. 

*■ etion, 

Currontly, he managod tho invoatmont funda of tho k.idAmorica 
-tnal Fm.d. eompotitivoly with Intorcapi.al Corporation, . partially 
-vnod aub.iUary of Standard t Pcor-a Corporation. 
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Cornpotltivo Capital Fun 1 

BFRNSTEIN-MACAULAY, INC. 

Dote eetablinhcd -- 1934 

Baoocl -- New York City 

Aoneta under management -- $250 million 
« 

Porlormancc -- '1970 

1969 -1.547o 

Bernstcin-Macaulay io tho investment management oubsidiary 
of Cogan, Berlind, Weill & Levitt of v/hich Peter Bernstein. Chairman 
of the Board, and Jim Ledbettcr, President. will be the ones involved 
in supervising the management of Competitive Capital's funds of which 

I . 

employ the maximum growth principal to money management. 

Peter L. Berns tcin, Chairman of the Board 

Mr. bernstein, son of the founder of the firm, joined Bernstein- 
Macaulay, Inc. , in 1951. He was born in 1919 and graduated from 
Harvard CoUege with a magna eum laude degr .c in economics and 

.membershipinPhiBetaK' pa. He hald responoible positions in the 

Research Department of the Federal Reserve Bank of New York and 
then with the Office of Strategic Services in Washington, D. C. He saw 
military service in the European Theater of Operations in World War U 
r#/aching the rank of Captain. He taught economics at Williams Colii.go 
and then becamc cconomlot and portfolio manager of the Amalgamated 
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Bank of New York. For three years prior to Corning to Bernatein- 

Maeaulay, Ine.. wa. portfolio manager and apociai aooiatant to 
Henry Morganthau, Jr., at tho Modern todu.trial Bank of New York (now 

Nat} .lal Bank of North Amorica), 

Mr. Uernstoin haa aerved aa conauUant to both the New York Stock 
Excharifjc and thc American Stock Exchange. 

Mr. Bernatein lecturea in economiea and inveatmenta at The New 
Sehool for Social Reaearch. He is tho author of "The Pricc of 
Proaperity" (Doubleday. 1962. and reWaed edition, Rar.dom liouae, 

1966), and of "A Primer on Money, Banking, and Gold" (Random Houao, 
1965; reviaed edition i968). He ia alao co-author with Robert L. 
Heilbroner of "A Primer on Government Spending" (Random Houae, 

. 1963). Hia articlea have appeared in Tho Harvard Buaineaa Review, 

The New York Timea, The Inatitutional Inveator, and profea.ional 
oconomic journals. 

James E. Ledbetter, Presidonf 

.arnes Ledbetter wa. born in Atlanta, Ceorgia, in .925, and 

graduated in 1951 (rom Emory Univer.ity with the degree of Bachelor of 
Business Administration, 

After wide enperience in aecurity analyai. and portfoUo management 

inbanldngandina-orance. Mr. Ledbetter joined Inveator. Diveraified 
Services in Minne.^poli. in 1961. In February, 1962, he became Manager 

of the IDS. Inveator. Stock Fund ($1. 2 bUUon) and ahorUy afterward 
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Bhiftcd to Manager of the IDS .Invootoro Variable Payment Fund. This 

fund had aeoets of about $200 mimon in 1962 and waa up to $1.' 1 billion 
by 1968. 


In July, 1968, Mr. Lcdbcttcr loft IDS to bc Prooident ond o Dii-( 
of o group of oqully fund. tho„ boing formod by Trimoomorico 
Corporation. Ho loft Traiisamerica tn July, 1969 , to bocomo Pronid 


io: 


nt 


of Dernetein-Macaulay, Inc. 
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Comi)olilivo Capital Pund 


CANTOI; I.tAI.'AGEMKin- /^.SCOCJATSS, inc. 
Dale ciilabIii,hod -- May, 1968 


Baofcd -- Nev/ York Ci{j 


Asocto under manajernent - $]?.5 milH, 


Porformanco -1970 -10.4% 

1969 - 10 . 7 % 


Canlor Managere,,. A.aocialos ia a tradilional invealment 


counseling firm with lonr term rrmvM, v .• 

g term growth objcctivea. Ifcg Preaident, 


Richard Conlor. rormerly headed Chase Manhattan. Banh's $4 nnllion 


Investment advisorv t 

diana^on. In measuring risk against reward 


cmphasis .s plaeed on companies in the $ 50-500 million annur.I sales 


.range where signilieant C.angcs ean result in draanalic net earnings. 
Background information on the people involved include: 


jlichard A. Cantor. arre 37 


Boston Universitær. 1954 n c; ti 

N-V. U. , 1959 MBA* ' * -^^^i^istration 

Memher 

B-vest. rent Adeisory^ 


-I*. Clark iey, ^ fro 3 q 

Harvard College, 1962, A. B. 

Senmr Group Portfo.io 1^:;^ irre^men^^-^^'"*- 
Advsory reporting direelly to Richard Cantor. 




4. 










NikoB A. PharasloF, ap o 31 

Rutgero Univcrflity, 1963, magna cum laude, PhlDctaKapp 
Henry Rutgern Scholar, A. B. 

Chase Manhattan Bank, 5 ycars, Second Vice President, 
Senior Group Portfqlio Manager and Director of 
2<^arkcting reporting to Richard Cantor* 

Dan M c C ar I hy, a a. • 3 1 

Coriiull Univcr aity, 1961, B. A, 

Pcacc Cor* n, Civile, 1961-63 
Cornoll Jinreraity, 1965, 2\I.B.A. 

Chase Manhattan Bank, 3 years, lavostmer.t Officer, 
inver-tment Research. 

Richar d 1 , . Drook s, a ge 31 

Ivlouut Union College, D.A. 1960 

University of California at norkoToy, 1962, hf. B. A. 

Chase Manhattan Bank, 1962-63, Jnver.fcment Reaearch, 
Financial Analyst. 

Wells Fargo Bank, 1963-69, Scco'i.'d Vice President, 

Senior Analyst. Fund Manager -- Snecial Equity Fund 
for ta;c exempt institutiona. 

Mahlon R. Strasahoirn, Economic Con.' -.uItr.nt 

Ph. D. Economica, Harvard Univei-aRy, Professor in 
• Department of Economic3, Hari-'ard Univer.slty. 

Outeido consultahciea -- Cantor Mruagement Acsociateo, 
Federal Burcov of tbe Budget, Department cf Transportullon. 
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(■.‘0:1 i vf' /, (. nocialr, ri 


SHAW MANAGEMENT COMPANY 
Dato octabJitiJjeci -- 1970 

Ufin cd -- Now York City- 

Ar. c,t.tc under manngum. it -- newlv croator? 

f — Corporation to naanap- 

for Cornpctitivo Associatca 


o rr. '* 




Iph R. Shaw lo prcaently a Vico Preaidont o! Floachacr ° 
Bacher Aaaocialca, a private partnerahip wi.h aaaeta of approxintatciy 
025. 5 ntiilion. and of FBE Partnera. a private partnerahip with aaaeta 

of epproximately $ 9 . 5 million. Durine 1969 éh,. ' , 

g iVb9, theae two poola of moncy 

ei.porienced a decline of 2 j r ' 

t-ne of 2. 7% and for calendar 1970 to date, has 

cvperienced a decl.ne of ali.htly over 15%. Becauae of le,al compH. 
cattona with the tw.. private partnerahips. it ia neceasary iha. a 
'.eparate Corporation be e.tabliahed in o. der for the organisation to 

money for Competitive Aaaociatea. The principal officers of 
-no over. all organisation include the following persona: 

M^lcolm K. Pleachner. Chairman of the Board. Mr. Fleschner 

-Holda a B. S. in Economica from the Wharton School of the „niversity 

^ennsylvania. Prior to iqi;a u 

1956, he waa aelf-employed in real oatate 

od commercial activiUea. From 1956 through 1962. he waa aaaociated 
Worthoim U Co. and, from 1962 to 1965. waa Chairman of a 




' W 'i ork Stock Exchange membor firm. In mid.1956. Mr. Flcschner 
■•med The Floschnor Company, tho prodocc ssor of Flcechncr Becker 


"ocJatoB, 


Wilham J. IJccker, Prcfliclcnt. Mr. Becker ’fi ^ 

uccker, ^G, graduateci cum 

laude from Dro»n Univoroity f„ l<,53, „hore l.o wao „loclcd to Pht 
Beta Kappa. 1„ ,„ 5 . ho reccivod a„ M.B, A. v.tH Diattnctton from 
Harvard Uatvora.ty Craduato School'of Busineaa AdmtntatraUoa. Krom 
J966, Mr. Becker was aonociated with Werlheim t Co. ae a ' 
eecuritiee aaalyet a.ad i„„tttu«o„al aalesmaa. Bt Aprtl, „66, Mr. Becke 
attd Mr. rieachaer formed Fleaclmer Becker Aaeociatee. 

I-on Pomeranee. Executive Vice Preaident and Treaaarer. Mr. 
Pomerance, 54. waa »esoclated «Uh Modei. Roland Co. from 1953 to 
.964. From .964 to June. .,69. he waa aaeoeiated with H. Hente . Co. 
lecre he created and supervised the Put and Call Option and Stock Loan 
Dep.ar.menta and aerviced inatitutiona. accounta. Mr. Pomeranc, joined 

r.eachner Becker Aaaoeiatia in Bme .969 h • 

« 1969. Hc 18 precently on the 

teaching ataff of tte New York Bratitute of Finance. 

BalphR. Shaw. Vice Pre-ident. Mr. Shaw. 3.. received an M. B. A 
- PuMic Accounting from Hofatra „niveraity in .,5, and a 3. B. degree 
xrom New York Univeraity Schoo. of Baw in .,66. From .966 to .,63 
Mr. Shaw waa a aenior aecuritiea ana.yat with St.andara S Poor'a Corp 
in .964 wa. a .enior aecuritiea anh.yat with Paine, Wehher. Jaekaon B 
Ourt... He wa. Manager of the Inatitutiona. Bepar.ment of Co.eman . Co. 
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from 1965 to 1966 and from iQAA f 

, , *“'> 'Vcrthcim J, Co. as » 

«« or sscuriHo. analyet. Mr. Shaw wa. a Vice Pre.ld , a 

Preeldcnt and portfollo 

HOT of Shareholder. Managim.nt Company from 1967 to 1960. 

A_- - 


vice Prcsldcst. Mr. P.csC.c:. 07 . 

™ aa. c rrom Hacvard College 1„ ,964 aod reeelved an M. B. A. from 

arvard UnlversUy Oradaate Sehool of Baslnes. Administration In 
1967 . From 1967 to 1060 K-Tw -i' , 

-ns a soenriUes analyst with 
oUty ManaBomeni and Research Corporation. 





TAKAR/. PARTNERS 
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Date colabliijhcd -- July, 196 

Dasecl -- New Yor;; City 

Assets under management -- $22 million 

Perfoiinance -- 1970 -1-5.3% 

1969 -114.3% 


lakarn Pariners are private money managers and do not at present 
manage public lunds. They presently manage a domestic partnerslrip 
with $6 jnillion in assets called Talcara Partners. Takara was up 14. 3% 
in 1969 and is presenlly up 5. 3% for 1970. They also manage Armstrong 
Investors S. A. , an offr.horo fund with assets in excess of $8 million. 


The fund eornmenced operation on February 15th of tlus year with a 
net asset value of $20 per sbare. Ita net asset value is now $21. 64 or 
up 8. 5%. Several private accounts are also under management totaling 
slightly over $8 million. Armstrong Investors and the private accounts 
are managed by Everest Management Corporation, an unregictered 
investment advisor of which Johi Galanis and Aki Yamada are the 
principal stocklioldcrs. A biographical sketch of principal people of 


the organisation ineii.<.%; 


Cliaivrn an of the Board, President and Dirertor 

^ ~ « 11 . . . .... _ _ . 

From 1945- 1946, Mr. Zachary served in the U. S. Navy. He 
attend Ilarvard University from 1946-49, recciving the degrec of 
Bachelor of Arts. Ile Ihon attended the Colurnbia University Graduat*^ 
.Schoul of Business from lf’49 to 1951. from which he received the ' 
dcgrci of Mafitcr of l’.usu'.css Administration. From 1951 to 1952, 
Mr. Z hary v/as employed a( 11. c iJowey h Alniy Chemical Co. , a 
divjcjon <.f V/.R. Gi arc tt Company, and from 1952 to 1966 he v/afi 
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»s Vice Prc^dcnl of ti,i., ncwly crcatcd invZT, S<->"Cnt Inc. 

Nvliicli mana^;t'd up to $75 million nf • ^ ‘‘^cnt inaiin{;cme)it company, 

1«9. togclho.. wfth mJ. YanJLd" I JZ TT “''“t' 

Iiivostmont Manager. Galanis, ho organiaed Iho 

Ivl 1, ^c^niticia. V/ cislin'm'iri 'T’ir^i T 

V/a.sMngton and Jefferson Conoge fr;mT 9 To io f”" attendod 

rcccivocl the degree of Bachelor of Art^- ^ 

Business Scliool from 1964 lo 1965 from vh Harvard 

at Kuhn, Lccb t- Co At Kuhn T ’ > j /- a leave to v/orU 

became senior anai;st resnonsibirfo . • ^amada 

Assistant Vice President the vm ^ -pecial situations and v/as namod 
he v/as responsiblc for fo’reign bai^f^ ^ Brm's history. Additionally, 

■ -ne. Mr. Vatnada lerK^ Ltr^' 

J_ohn^Po^r_Cjaams -- yjee Presjdent and Dircctor 

whicriid v<;c“v:diirdoertror^^^^^ 

Boston Ilnivorsity L.avi School from 196 ^' i° f'" 

joined Merrill Lynch Piomp v o ^ |965. In^June, 1965, he 

was employed as an iLiatyst aérvin""pri„^Hlv’';hc’r 

chents. During this poriod nq 67 ^ T ^ J'-^^ger mstitutional 

as Portfolio MaLgor'^f^he iieujlru! Pu7d f»aais 

joined the Neuv/irth Fund on a full H ^ February. 1968, he 

Portfolio Manager. During ,,68 n ^ P^'^sWent and 

approximately $80 million ^was tl.c tL^'''‘' 7 “^ 

Mr. Calanis also served as a Diré t ^ perform.ng u. S. mutual fund. 
affiliated vnth Keutvirth Managoment Mr 

as a Director of thoDowntown Fund.’ • ‘^'^’anis conttnuc.s to serve 


2 . 








EXHIBIT "G" 
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COMPETITIVE ASSOCIATES INC. 
MEETING OF THIJ BOARD OE DIRECTORS 

Octobcr 9, 1970 


inc Rh. •t'' Diroclors of Compctitivc- Associates 

Sterling L. Kent, 900 Fiflh Avenue, New York, New York at 11:00 a. 
pursuant to written nolice. Mesrrs. Richard E. Boesel, Jr. and Arthur 
J.C Lm-erhill, bcing two of the three duly elected directors, were pre- 
sent and thus a qeoru.n was present. At the invitation of the Directors, 
essis. ichaelRism.-in, J. Perry Smith, Jerbnac R. Randolph, Henry 

Landau, Meyer Eisenberg and 

Phihp N. .mith. Jr. of Lawler, Sterling h Kent (cotuiscJ to the Fund Ma¬ 
nager) and Mossrs. Ezra Levin and Gerald Lerman of Marshall, Brattcr 
Gi een. Alhson P Tueker (counscl to the Fund) were also in attendance. 

Ipli called the meeting to ordcr and Mr. Risman 
acled as Secretary and kept the records of the meeting. 

lQ 7 n The minutes of the prior meeting of the Board held on oa Jiuic 25 

tlu ^^i^l^bmed and the Board read and discussed the minutes and as];e*d 

sets of fi" 7 å proposal ihat the Fund Manager could managc as- 

rn ido 1 7 intei-.m basis in an emergency. A motion was then 

nåde and seconded and it was unanimously 

RESOLVLD: That the mimitcs of tlic meeting 
of the Board of Dircctors of the Fund held on 
June 26, 1970 as corrcctcd above, bo and they 
hereby are approved. 

The Board was then advised that tlic in cviously adjourned 
blnirehold. rs me-ding had mot, that a quorum had been present al tlie 
meeting and tlia-, a majority of t!ie votes of tbe shareliolders liad approved 
the resolutions proposed by management including tl.e . leetion r. <],o slatc 
of dir.nors proposed in tbe pro^y materia) lo serve nnliJ Uie n< xt annual 
meeting <n sl.arel.old, .-s and/or unlil their successors w.;rc chosen. Tl.e 


I’.o .rd )>.. v.-eleom (i n.n newly . leet.-d IT,,-, et.,,-;. -- M 

biiiitii, i... ..d..lp!i, Ilein-s niul Barion 
' •' tir-"_ ti.,;; lenliiuie.l. 


-- wbo loo], tiu ir 
or.-. _ 


asm. Ririn.in, 

•atr. 1 )i rector s 


/u- it 


ron iDi- 
MAnver H. i'.nAMUK 

tii.riMi 11 H 
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Compolitivc Associnlcs Inc. 
M'jctinj; of thc Board of Dircctoro 
Oclober 9, 1970 


Page 2 


f 1 n Smllli 11a-n ar.ked if clcction of officers to serv- 

ur.til U.e „ext .l.ar. ]u,JcIcrs merling was in order. Assured thal it was . “ 

muil thc n'7 slate of officers to serve 

til next organisation meeting of the Board of Dircctors and onlil 

thcir respective successors are clcctcd and qualified. or as othervAse 
providcd in the By-Lav/s of the Fund: ouicruioc. 

Je.ome Bohert Randolph President 
Michael Risman Vice President 

A lin R, Markizon Secretary 

Walter Latimer Treasurcr 

Da-id Serventc Assistant Tieasurcr 

Upon motion duly made and seconded it was unanimously 

• 

RESOLVLD: That caeh of thc nbove named nominec; 
be and they hereby are eleclcd to thc Office set 
forth oppositc his rcspeclive namc lo serve iintil 
thc ncxt organisation meeting of thc Board of 
Directors or unlil his successor is elected and 
quahficd, or as otherwise providedA i the By-Laws 
of thc Fund. 


ri, • asked thc Board to accept his rcsignalinn 

as Chairman of thc Board. Upon motion duly made and secondc^d, it w 
unanimously ' 


as 


RESOLVED: To accept the resignation of 
Richard E. Boescl, Jr, as Chairman of thc Board 
of Directors. 


Mr. Srmlh Ihcii propoc.,1 ti,at II,a IJoard adopt a policv of 
mal<.„a no ,.,vcstm.,nl» in ■■rott.icl. d »,-cu,ilion" aa definod in ,1,' Fund’.. 

no”, n-' PUor writlon approval ivar. ,;ra„t„d by tl,o 

Board of Dirocto, a. Upon tnotion duly mado and sooond. d. it waa u„n„i,„o,„,ly 

RKSOLVKl): '] hat the Fund make no investments 
in rentrirted securitii's unh-ss pi .r written ap¬ 
proval lliert'of is granled by llu' l’ouixl. 


0 
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Coin-H'titivr AsHdciol.r.'; Ino. 

M.- (iii- of tlio I3oai-c! of ])ir’i clor; 
Octobcr 9, 19V0 


Page 3 


lllo m.')rilR'xp„Tr,.r|'ir' ■‘''"'"/'’r !oll = r Pilne], p,1 ,o 

.-u Innt .r i-‘, .'‘V ' lU'-.-n to 11,,- J!„n,.,l 

II,c i ^n;' ansui-od hin, tic, „„tv,;tl.ntn,„,i„.; 

or .1,.. „rcvioux Di,., Z^uT-'l l'-a ‘in- 

and i„ no v.-ay misjondii,,-- i, " ' , ’"‘^'"''■■■‘aUon ,vns aecurale 

l.-an<- and tha, th,'. JZ L 'Z Z ''"“"S --o- 

aecond quarCe, „h cl c b , ,-T, 

of Ihc Managora ocrformnncc 

Uveen Ihc ‘■;'"P'’"*'<' lo question., aa to ll.c bc- 

ra,^«,‘::.,L":;:i;:;'?: 7 crdy Ta"Trr 

dolpl, diaeaned tb, r< -,. rui ; f H'anagcmont Company. Mr. Ran- 
11- Coru-d t;.,t ,Ma 7‘dd7, '•■P o-’-eora h, asaured 

Mr. Ri.cnhcrg en,,, kp,,,, tl.at w^rthcrrhrd ^7 “ 

mont Mr. Yam^cla nvi.lr -in ti • r- , bad beon rumors of some invest- 

uncoverc.d of anTt r^ oinV^ 

movodandMr Sm-'lh " to 1 !" .t Boesel (hen 

ivlr. Smdh soconded the motion that was then UTTanin.ously 

RESOLVED: Tliat Ihc Preside nt of die Fund 
be and hereby is authorin^d to sign on behalf 
of the Fund, tbc nev/ Fund Manager and Port- 
oJio Manager Agreements, in the form ap- 
proved by sliareliolders at their armual meeting. 

of tbo .lmo,m'^7o.dr7nt,77by‘^l'l^F7i',u’°" l-onsonablcn, = s . 

Ro»s Uro..,, t, Mon.gon o I , ‘"''.‘"'i- P-“-'><=‘l 1=V I-ybrand, 

Potitivc C,n,,it„l Co, p„r,d.,n, a. . T , R ’ C-ipl'nl Poo'l. Com- 

cun.rion of l|„. co'drn?, . V Cor,.oratioi,. Aflor dii- 

,„c,,t of li,.. Cl, lin bili foregoing funds loward pay- 

i">.i.urrod zrz "''“V"-"" 

ov:. or,l,-r.-d t,l,d v.ill, |1„. nc,..-,,. ,,r u, r »uotlora and a copy 

.om:,, u, 






^ > 
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ComjK iUiv.- Asiociat,;;; Ir,c 

Mcotin,; of 11 ,, irj,; 

Uctobcr 9, J970 


H.C Boar. 1 . n‘I>i..Jing o„ . 

HK.SOLVJCD; Tim •. f ’’ 

of M-s<;rs Pf , co.nniittoo 

- -li.. J.OC'.Cf.) and nc.)-.:r..s l,c nnrl 
heroby arc auLhurJ^cod (o rf.v,- . 
the rc asonaldone*'' of fh ^crinino 

by tho Fund to , u n„.d<: 

^ Montgo.nory fo', proT^^s^ioir’ 

der<.d to the Fund. Con ocf" ren- 

board rv^ . ^ ^ i'ation and The Son 

sTr, , ■*"« ^.■. ..uci. detern „rr 

re;lt - ‘I- B-d 0 ?^!" 

rocnpluro BjmL Fuoro"com,rt,?o P'.s'iblc 

half of „,e oo'surt 'i,Tor" -3 '>“S=-in on bo - 

of n anagemont compensalion gcnor-Ill f *" the liglu 

equKablo sharo of broberagc com,i,rsii r*’*'’ ''‘'w ‘o obtaining an 

*-p:7e‘'. riD7!7vTd?o7r;:ed'r Z'r find'"'"" 

r s: 

decitr''«-'• i" l-'s A 7h°e .r‘ brohorage. 

so..tb’o:;3'7cVKr;7" A::;;iriA::7 
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Coin;)eliliv(' As:;ociati,r- Inc. 
Mffliiv', of I 3 oard f>f Dircctors 
OctoljiT 9 , 1970 


5 


The Jiorn-f! rc vjf'v.'cd tin.- (yjjc;; of brolu'r.if.c' .'iva'iJnhlc for 
return tliroa”}i oul.i 1 aj'.ainrt 11,c l'uiid';; a-.'vjrory fci; and, aflcr dis- 
cuf.j.ion of the malterr; raisud, a;;rccd lo appruvr a rccapt uro or offset 
arranpoin- nt wherrhy tlie Fund would obtain a boju'fil ( qual to 90',j of Ibc 
nol, aflor tax, profit of Soaboard's regional affiliatc on Fund transaclions, 
whctlu.r chroct or aitriouirdolo lo the Fund. This proportion, il vrås nolod, 
IS significantly more advanlagrous to tbo Fund than the Wadde’l Reed 
formulo.t'on v.hicb, on a siniilar basis, returns only approximotedy 40% 
of the net profits 1.0 tbeir funds. It vrås also noted that this arrangement 
v/as as good an arrangemen. as any of the Funds affiliated with Scaboard. 

Under tb. arrangement, the Scaboard affiliate vrould continu.e 
to retain 100% of ■'ommissions earned by Distributors and Plannir,<r which 
werc rot altributablc to the Fund. As part of the arrangm ,ent, hovvever, 
the affinat ■, insotar .is possiblc, would credit to the Fund all Fund-related 
’mderwriting coimni s siens and tender offer fces. 

The Board Jioted that fund brokeragc vrould continuo lo be dl- 
rected lo brol;ers vho h.ivc provided res.'arch, st^ltistical and other ser¬ 
vices lo Ibo Portfolio Managers and to seliers of Fund shares, to the ex- 
tent avaihiblc witliout agreements regarding ratios, proportions or under- 
stanebngs as provided in the prospectus of the Fund. All transactions, 
the Loard noted, would continue to be dirccted so as to achieve hest cxecu- 
tion and pricc for the Fund vrlicthcr on the New York Stock Exchange, re¬ 
gional exchanges, the Third Market or otherwise. 


Upon duc consideralion and in view of 

1. The opportunity to obtain a rcduction in 
the Fund s managem‘'nt fre tbrou!',b i’ecapturc arrange¬ 
ments availablc! to Seaboard's PCSE affiliates, and 

il. rhe potenthil benofit (o ilu- Fund consi- 
dcring th-' potential eonflict of interest qiu-slion, 
the ii’luin c>f eiiinmi ssicins, and the refpjiri'ment 
to obtain hest execution, and 

3, \iilb the Uiidcr^'.t.'.'idirjg tlial ilic Funfl's 
I r a 1111 i;., v, ] Il i (1)1 1 111 Ih' lo b^• 1 1 11M f ■ Oli ,1 b.i : i .s 1110; I 
f.u o I . !•). to lli, !• und, iijioii luiiliou diily made, 
seioiid. i! .Uld iiiiauiiiii.u 1^ lai ried, il w.i-.: 













ConipctiliVI- Aspociatcs Inc, 
Miiclin;; of Board of Dircctorii 
Octobvr 9, 1970 


168a 


Page 6 


RESOI.vED: Tliut (he proposed arrangt-rncnti; 
for tbo diri-ction of t-’iind brokorago to Distri- 
biitor:; in roUirn for a crodit of 50% of tlic net, 
aft(>r tax, profit (defined in accordanco v/ith 
genera ]]y acceijtod acconnting principloi;) on 
Fiind-i-e)^Ui:d b]-ola;rage of llic- Soaboard af- 
filiatos to tliC! Fuad, consictont with tlio re- 
quiroiiv.-nts. conlainc.-d in Ihe Fund’s prospeclus 
to oblain hest oxt cu1io)i with all credits to 
a used to roduco uraxininna oxpenccs pay- 
ablo by tho Fund, bo and hereby is approv’od. 

Mr. Undcrhill then ri-qucsted tbat tlie Board be advised on a 
rcgular basis as to rocent davelopmentf and cliiinges in portfolio and per 
sonncl. It was suggested that the Fund Manager should n' ako s\irc that 
caeh i-nonth, sufficient information be sent lo all Directors lo koep them 
advi.scd of all material dcvclc-pinents involving the Fund. (He r ugee sted 
more froqvu r.t reports en the financial posture of the Fund, its KUnager, 
and The St-aboard Corporation as well as reports on current sales and 
redernptions. ) 


Mr, Boesel then inquired as to tlu! financial posture of the 
Fund Manager, Competitive Capital Corporation, and the owner of its 
stocK, The Soaboard Corporation. Mr, Landau responded by advising 
the Board thai in the first sLx months of 1970, Scaboard liad losl $1. 1 
million and a $600,000 loss in the Ihird quarter appeared to be a valid 
estimate. Mr. Landau also appralsed the Board that therc was a substanlial 
dcclinc in assets under management -- that income had been greatly 
reduced -- and that the cash situation was>reasonably poor. However, 
the coinpany had little debt and management was looking f-'v ways to secure 
additional financing and had taken substantil steps to cut .. i. its ex- 
ptniscs in an attempt to make the incom and expenses meet. 

Mr. Risman then arked the Board to consider the renewal 
of the Fidelity required by Rule 17(g){l) of the Investment Com- 

pany Aet of 1910. Mr. k,ern,m explained to the Board the n.-c'd for this 
Bond and the pttrpose of the HoardL, con.sidering this issne at this time. 

In the [)a;.t, th.' 'loard had taken ll.e pcjsition that 200, 000 eoveragc was 
ampie. Hpon molioi; duly n\a«le and secondi'd, it was unanim-)ur-ly 

% 

RI .SOI ,V1.1); ’lli.it til. eont imi.a t i en of a $200, ('0(» 

Fid. lily ".(.nd in eomi.lianct- with Ride 17()'.)(1) 

of llu Inv...tMi ni Coiop.iny Ael of 19 10, he.o.d 
In rehy i •: .'.upi ()\ ed. 
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Mr. Rjnulolph tlii n rc-q.uTjted lliat fho Board con.' id. r the ro?- 
tneter: ; cf.iiri) in th-- po7Mfolio and valuc Ib.jn according] y. Coinrnon 
stod; of 1 our S,-a;..on3 Lquity Corporrdion and l'onr Soa.son.s Kursing Cen- 
tei-i; of America, Inc. and warranls of Four Soasons Franclii;;c CenterL;, 
Inc, liad bn-n i::ru>-d by a ringle conaiiany v/hich bad filed a jjelilion und- i- 
Cdu,pi. X of tb.' Ib-'i.l rnplry Art. Mr. Boe.si-l er-rplainrd Ibat tbi. Fund 
had ll,2.sn sharc s c.f the parent holding corporalion, 30, 000 .shares ot 
the eommon stijc'; of the ofierating subaidiary and 8,654 v/arrarAs of 
another affiliate. Mr. Randolph explained lo the Board that there had 
been only limited ove r-the-oounter trading in caeb of the issnes since 
the petition in barhruptcy was filed and Ihe.s there was no reliable guide 
as to true market value. Upon motion duly made and seconded, it was 
unanimously 


RLSOLVI:.D: That the Board value the,' holdings 
of Four Seasons Equily Corporation, Four 
Seasons Nursing C(.ntcrs of America, Inc. and 
r our Seasons Franchisc Centers, Jnc. v/arrants 
at 50% of the most recent market trades. 


It was then suggested tliat in accerd with Scction 32(5) of 
the Investrnent Cempany Acl of 1940, the T’-easurer and the Assistant 
Treasurer should be authori:j;ed to assist in the preparation of financial 

stateemeiits fil.;:! for the Fund. Upon motion duly made and seconded, 
it was 


RESOEVED: That tb.c ncccssary aulhority for the 
Treasurer and the Assistant Treasu.er 
for purposes of asrjsting in the preparation 
of financi.'il slatements of the Fund be .and 
herel)y is approved. 

1 liere being nu furtli.jr business to come bi fore the Board, 
upon motion duly made and seconded, it was unanimously 


RE SOLVED: 


To adjourn. 
Adjourii'd. 

A true record. 


Ov ' / 

' ’■'c/., c /O 


//q_. 

Ac l i Mg, 


• t.i ry i'l 1 In 


' ) 

I und 


J 


■ I . 1 I 
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. CoivoiV’iOi- 


91605 /( 213 ) 8 - 16.2673 


October D,i)(/u 


fi'r. Mich?c.'l F!i'‘-i..'n 
Ccrr.pc;titivo .^•.'.sjciutes, Inc. 

9601 l.'ilshirc Doukvard 
Beverly Hills, Cal ifurnia 50210 

Dear fir. RisiTion: 

Jecr'ubil-t'i,*!;? “•>'= cor- 

feoc taoiiiL; ciOii of tho proxies or Tho a • 

Iiicoi-ioratsd rciun, froS thc made'by yw 

Outstanding shares ori record d-ie, 8/21/70 2 , 021,857 


Total ballots mailod 
Total ballots returned 
Total shares votod 
Perccntage of sIiQ'/os votod 


12,192 


Results of Vote 
Proposition 1 
2 

3 

4 

5 


Yes 
975,851 
999,37v 
952,392 
961,5-1-; 
961,372 


1,030,034 

50.54% 

No 

54,233 

30,709 

77,692 

60,540 

68,712 


Yours very truly, 

I.’IVESTMEMT DATA CORPOR/JIOiJ 

4 ' !\ ixV-' V\ 

Charles J. Khlb 
Vice Prosidoiit 


CJK.-blo 


V 
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COMI'ETITIVE ASSOCI/vTL'S INC. 

SPECIAL MEE flNC OF SilAREJlOLDEES 
Oclobcr 7, 1970 

P.irMuu„ ,.djour„ ,l,o mocli„B of =h.-,.-cl,oMcr, 

; Co.po.,.,"! 

PJ7C1 "a -o' ■'■■'■‘■■■ly 1U11.S, Oaliforuia on Scpl.:n,!,or 30, 

U70. a npo.-K.I nn.,n,„,; „f .,lu,r,.I.oM-rs |,nl,l al offico of 

timn '■ M. . Los Ancoios 

'"■'■'‘1. Alan R. M.orkiaon, presidod 
and lopt , 1,0 m.nn.os, Roing info,-pio,J Iha, a „uorum iva', not 

Oc'ii’l.or 


VOTED. 


To adjourn*. 
Adjou iT.cd. 

A true record. 



Alan R. Marlcii'on 
Assistant Sccretary 





I 


171a 


» 













172a 


COruPL I ITIVE AGSOCIATES INC. 


E501 VVlLGMIHr COULCVAliD. lil:Vi;i!!,Y l-ULS. CALirOfi.MA 'J0?1C/(213) 270 SCOO 


OcU.lior 9, 1970 


IjOt'ird of Dincdors 
CompctiLivc A.^. sociales Jnc. 
96(>1 W'ilsliirc l’oulevnrd 
Bcvcrly Ilill.s, Califcu'Jija 90210 


Genf lc*nicn: 


Kffcclive imnvrliafcdy, I hereby loncler my 
SccreUu-y of CoinpelHive Associates Ine. 


resignation as 


Sincerc:ly your.s, 




Micliacl Bi: man 


MR:yv 









COM PETIT! VE ASSOCIATES INC. 
SPECIAI. MEE7'ING OF SHAREHOLDERS 
September 30, 1970 


A Gpeci.-il rneetm. of the shareholclerr. of Competitive 
Inc N.-as held at 9f01 V/,]alurc Boulevard. BeverP- HiHr CahT' • 
or. .ei/mo.bcr 30. 1970 at 11:00 A. M. . Los Angelos time 
pu.-sua,,, s.-nt bj- ,ho Socre.arTto »U 

sh;.ra.„Wor= or .ho a cop, of „luch is oncloscU 

p--<icd 

pn...o„, t/. ‘"^'”■'^■‘■'1 '>>at a quorum was not 

O^bo L /„o:*'' ‘ -<i> 


iic! journ. 


V07ED: To 

Adjournod. 

A True Record. 
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COMPETITivr. AGSOCIATES Ii’nIC. 

9W1 mLCIimC DOOLCVARD, CCVLBLY HILLS. CALIF. røJO . 2re A'-o 


KOTICE OF DIRKCTOKS MEETING 
Octoljcr 7, 1970 


NOTJCe 3 HEUEBY GIVEN TIIAT A MEETING Of THE BOARD 

or DIRECTORS of COMPETITIVE ASFOCIATES INC. WILL DE 

HELD.V: I TOO A..M. ONWEDNESDAY, OCTOBER 7, 1,70 AT 

CD. -CES Of LyiWLER, .sterling i, KENT, 500 EIFTH 
AVEivUE. NEW Y01U<, NEW YORK 


MICHAEL RIS MAN 
SECRETARY 


September 2 5, 1970 





EXHIBIT "H" 

coMF’[■; r n ivL a:v.;c}C'iati s inc 


m::!. i i’.’A (.[- Tn.'i r-oA-’D or Diri' otcf-.'S 

May 12-13-, 1971 


A ru. , I of I' n x.r.I of Dm . cOw of C(,r,,,>clil:ivo /v.-.ocialoo Inc 
(t...- "I o,v|-'> .vro h l,! on May 12, 19Vi, at tl.o c ffic-o of tf,o f-un.A, 


■ 

f: .V 

' ’ , - f ‘ . f M, 

, (HJi-su.irit F 

> v.-ri tb n 1 ,. t 

IC, . In 

■ 

vv r 

'. > (lir* t'. *' ., 1 . 

h’ob: ri ( .’.sr'd. 

il;>!., Mirl,;., 

1 Ib.vme 

■ 

S'..; 1 

h, ‘ ' i iry f !• ■: ' , 

'r. , P'i „i u i, -1 

i' . l.-A," ri, 

■ Jr. , nri' 

■ 

J . C .. 

1 i' r'l ., 11 . i v , .. • 

i.,, ['i.’rrciri v. 

. fil;s..-r'l', 

Trvus, r. 

■ 

f„ • ■? 

/■ • 

• 'V . At ti 1 . lir. itr.f. 

: n of tb'.' [.)m-l 

Cl or.., M.'. 

A!.;n R, 


^ l'-'- Mar.:^cyr, wr.: .2ao procent 

Al'.o .'t t'^ ■ invit'.t’.on o; tr,o Ui('ocl.of',;, roprcscV.ativon cf t ,e two 
Portlali., ; pc of tl.p FunJ wc n • present: Akiyo'h, 'iVmc.cf:,, 

TcJ. ra A.oet Mc v^ijomr-nt Corp. ani Ralph Shiaw of Sha.v Manac^- 
n'iorit Corp, 


Mr. Michaol F^'iorT o-,, Vico Prccid'.nt of tho Fund, called the n'eotinn 
to orJ,;r anj presiJcd and Mr. Warkivon act*el Cocretary and took 
rrdnMt,.'C of tlio meetind. 


. Risn. n e..illc d or, fv',r. Ran iclpt, to nxnl.-.in th'o [■' irpnc.-^ of thic 
firnt c.'On.nt of dv rwetiod. Mr. Randolph caid that it wac tho’ ’ 
Dito-t-ro’ v.c '.v that tit-oy :,hoold m. ■. t witfi the I or-tfolio Mana.dors 
in ordcr to rcvic.v in person tiio ecnaral condaet of tha Portfolio 
Man.vjrr.s in relation to caeh of t!-.cii’ se.:;inorits of Cc-npatitive Accociatw' 
Inc. Ttva Di.'cctora t!,oupht that it was in the interest of the Furri that 
th.a Dircctoro rcvicw ouch naattcr'is tu, invesUv.cnt coneepta; por tfolio 
turnovery nu-,her of looucG in th,a por-tfoUo; invostment 5 tratepy; invret- 
rr.w.nt objceti'n a; and otr-uetures of the manadcn ,ent orgrniaatibt-.c tharn- 
sclv o. Mr. Randolpl, then procerded to call on caeh of the Fortiolio 
Munapeta-. to havo l!v-rw review and discusc the abovo mattere witfi the 
Directors. In a;i..;ition to touctiing on all of the abovo matter's. the 
Managers also disou'.sed t!^c recent action takon b/ the German 
govorrr ra .-.i an j tiv M. irf; as it rrla',ov to tfic valoc of the DoIIop'. All 
ol Ih.? r.)ir, c L'oi'.s partieipatc.d ui qucslioning tiie Man.sg'Crs as to 

inve- tinont i.tratouy, thoir mvosbrpcU proccdu.'cc, tu.'novei*, objcctives, 
etc . ■’ ’ 


Upon ri ci'.il / arij sper,nd:'d 

till' ( , H C-til I ■ j V.i 
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I .ond unanimau'.ly carried, el 4:.lb p.rn, , 


VCifl-D: To a liourn until 10:90.i.m., Thur...l,iv 
M.iy 13, 1P., 1 . 


"2-0 _ 

prr r./.' -t 7 


-1^ 


1 el l.t 


V ,1 KWAhd'l 
HAS'/- ■ " • 

I^V p( I*** * 


Jr> 


X 




TI.',' rm-. lin-) vv.i-. c:>]l" I iij orrict' on Tluirsd.ly, May IH, 10Vl, at 

10 ;a' l.yfV.'ati.. il'i'.n..in. In a.rldition Lo thi .;.o aMr>ivJir.ri 

thv- |a ovicAr. s(-. a'jn oi thi:'. HoaiaJ u( Directory M' .'ting, Iho 
follo/.'U'.g vvare in atti-nJanc e pur.-.uant te. invitation by the Dorird; 

Peter Lancia I, Prcnici^nt of Ttio 53ce,board Corporatio i; Meyer 
Eirnnlary, b.ovg. and Pitilip .Ni Gmith, Jr., Esq., of Lav.'ler, 

Sterling F. I-Ncnt, coor.ecl to ttvo Fund Manager; and Ezra Levin, 

Ei.q,, of Marr.ha’l, lire.tier, Gre-rne, AHicon and Tucker, counnol 
to tbe Fund. In c-idiLon, Jamecs B. Darron, Director, wao in 
atl.nj. , Th..*',, a c;.,iori!rn w;.-; present. The thr'ce rcpresmt.'.ti’v 

of ti-.c Purti oho h.',:.n \yr z vjcrc not in attcndance at tfiic oession. 

The minulr ■; of th-. prior Mee ting of the Board held on January 13, 

197 1, v,vf.-re dir-tril uo d and read hy the Board and the motion v.az 
then n'.rcie, £'cconiie\d ar.cl unanimously 

RESOLVED; That the Minu..s of the Meeting 
of the Board of Directors of the Fund held on 
January L-, 1971 bc and thsy hereby arc 
approved. 

Ttie follov.'ing matc-rialo waro also dic.tributcd to the Bo.ird, ar'^ 
arc attaebrd lo Ihei-.c Mifiotos; An articlo by Robert H. Mundheim, 

Son-.G Thougfito on the Dulies and f"osponsibiliticr> of Unaffilialed 
Dirrctors in Mutual F.unJs," publi-hed in the University of Pennsylvania 
VoL,.n.c 11‘,. pege iOaP, 1967; Mr. Walter W. Latimcr’s 
Treaeur'cr' Report; copies of mcrr.oranda prepared by Alan R. Markizon, 
Secretary of the Fur,.i, to J. Robert Randolph, Preoident of tnc Fund, 
concerninq insp-uction by Mr. -M.irkizon of the Cfficeci of Sh .v Ma.nag-e- 
mctit Corp.and Takara Asset Man.agement Corp.;material relatcd to a 
borro’.ving by th? Fund from The Bank of Califotri ia; and additional 
material dosenbed bolow, relating to Takara Asset Manag'rr.ent 
Corp. 


Mr. Landau th?n reported on the finaneial conditions of The Seaboard 
Corporation, Ih .' porent company of Competitivo Capital Corporation, 
the f-und Manag.r, and The Seaboard Funds DistriPutor , Inc., the ' 
Fund's Undr.'vvritor. Mr. Landau reported that all of the impending 
sale;, of Seabret d cij.-.cts that had br.en discussod at tioe previojs 
Bo.ird of Diru' ir,'. Mcf-ting had now been con .ummated and that tho 
result of ti-.G sales ^\aa ihnt Scahoard's finencira posture fi.ad improved 
substantially. Tfvj [-.rocoedr. of the s.alo of MFB, Inc., Investrr.cnt 
D..aa Corporation (ari/), ^nd Seab-aard Life Insurance Company of 
America, Inc., hy Tt.e Sealioard Corporation had been used to repay 
tl.o Conipany's d'. bis and mee t other obligation?, of the Company. In 
ad'.ation, The Seaboard Corqn'ation was lefl with substantial current 
asse ts that v.-lv.-n liquilicd vvould nive tiio Company the worl'.ing Capital 
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riccc,''d lo nial'o o’ojoil icoo! .iclvanccf;. Mr. LrinJr.u roporlcd Lhat pnrL 
of tho pr ov-' eds ru;,! I- on usod Lo [v\y the Foods' oxponso over-run 
tliaL tiod oeen gja>'ai-iLo. d Ijy tiic fv'lairi'jc-mi'nL Company. Ho ropoi'Lod 
thot pcir L of Ihc ovei rori woold bo rc'paid in the normal courso of 
business. Mr. Landau Lhen IcfL Lhc Meeting. 

Mr. Risrr.an then callod aLLcntio.-i Lo tlie Trcasurer’s Report which had 
prcviou'dy boon disLrib',iLod qi ,d Lti'’ DirocLors reviewed Lhe contents. 

Mr. Rxsman callorj r/LoriLio'-i Lo tixhihiL 3 of the Report, ontitk-d 
Corrin'isr-.ion ans' f’aloLod Fxperi'c of 3éa!)oard Funds Dislmbutors, 

Inc., for - ruoalla, (MKl.-ti M.irch 31, 1971." Mr, Ujulcrl'.ill 
rcquosL: '! Mr. Markieon ki rovic'/.' the nun'ibers on that Exhibit and 
to explain ftow Liiey v/erc oljlaLncrJ. Mr. Muu'kiaon c.'cplained t'‘iot 
the br.jl'erage consn .issicrr. rok.Lcd Lo CornpcLilive Associates Inc." 
wera the t'ovc-noos recciv.-d by The aboard Fu.;d.s Dir.tribuLors, Inc. 
v/hich v/c.ro rc-lalGd to f'orLfolio tra; . 'actions of Competitivc A.osociattes 
Inc. The next erury -.vas Lho total expenses of The Scabeard Funds 
DisLrib'jtors, Inc., rclatcxi Lo tne Letal mutual fund brokorage operation, 
The Statement Lb.e.n allocateda portiori of cxponscs to Com.p^titivc 
Assopialcs Inc. ba-s^d on its proportion of the revenuv A provision 
was madv; for incorr.e tax-s after winch net incoine was arrived and the ■' 
balance in-Jicciod is tis:; r.Tiount ot l'c dcducted from Competitivc 
Capital Corparation'e ft c in ticcordaricc with the sharing arrancement 
negotiated last CctoL'or 0, 1070. Upon motion duly made and seconded 
and c ar ri cd, it-^'os unanim.ously 

RESCLV'CD: That the Trc.OÆurcr's Report, submitled 
by Walter W. J.atimc r, Treasurer of the Fund, not 
including ratification of the purchasos and sales of 
f^orufolio sccuritics lisLed therein, be and hsreby 
is approved, 

Mr, K’tsman then called on Mr. Eisenberg, counsel to the Fund Mc ager, 
to give a current report on the legal aspccts of the allocation of tb.e Fund's 
broker age and tlvo gcf>-ral industry practices in reference to mutual fund 
brokorage and negotiatoJ rates in nation.al sccuritics e.xchangts. In 
addition, Mr'. Risman noted it would bo necessary for the F'urd to nc-gotiato 
a rate vv.tii lhe S-aboard Funds Distributors, Inc. ("Distributors") for 
tran .actions having a valuc of more tlrrin 5;aC0,000. f/i-'. Eiscn!;,..rg 

reviewed tiic procce.s of nr gotiritiens bctv.'cen Managwncr.t and the Fur-d 
at the Cctf.ber 0, 1070 Dnard M. rydng. Ro reminded the tloard that .;t that- 
^ c., I mg il'.cy fiad n -gotiated with Maria-joment a procedure by whicl i th''' 

Fun 1 stiould rccroivc a roduction cf brok<;;ragc commii.sions for trarisactlons 
cy.( .u.ed on bcfuilf of ttie F-und on n.itional securitie!*'. cxc.hang-.'s. As par't 
of that process, the Fund placer, pnrtfoUo Iransactions witfi The Scaboard 
Fun-!,. Di- trilmtcr-:-., Inc., a mcn;bcr of the Pacific Coa .t Stork Fxchangs, 
an ciffiliah. of the M.,n,-igor and witli otl'x-r brolmr.s vv.ho placo bu..in; sr', w-w’, 


177a 


3 ol kl 


e 









178a 


Di.':lrib'.U<(r.', nn tli.-> r'u 4fw- r' , 

" rco.: ,-n, ; ,;c.^v'r: r"; .‘■''"■"•L"”"- T'«- 

Corpor ,on m ru nr.’.n • ' . ^ ^-'^'n''Pclitivo C.i„tal 

on Ihc hroKcrnn.:. Ur • aftcr tn;-- p,v-,.it 

th^l at thct t.n-o thc. : -.o,-,7d co^ac' '■'-■'•■U-.l 

prcpaddl ..Vhich llicy r-.n.,lly oclop.td "in nlTr - <-» al.'avo 

matcria: an-j riijicu^--im u i- ' in both Iho \,vritl':ri 

brokoraci,.- anci tiac' tak-n in'^o^c Lr;ca of 

plnr(;d r.o:no of Lfv I-un '-' advioor 

.t W.H nct-ancb. ;taUa,;.n^ '^.V; 
rcmin-Jed (hu t3ircT<c,r thii-t,- . ,■ ^ riidcr.bcro 

IHc r..ct thd. ,n .-, T" 

rcocarch and othor ralaf.-d nr rvi-n- " brokcro vvho proviria 

Dirdrii,n!nn- M..- r--. , . :. not nacf--.oarih 


D.atrihntono on dK- Paodh Povd oV , T ^^ar.^oarily do ha.ino^n .v 
such pla-.-vn.ont of brokc cf dol k,r-'’^ th-nfono, by 

cy., ir, racapturo dpr. -„-tudt, et,. Mr eVZ rT'^ 
it in a gcnarally acccpb d oo-i^.n. ‘h-V 7u' . ^ nevio.vcd Lhe ract that 

permitn a brokcr/doalc r arfihai Jd ^rth Cornpany Act 

busincns for thc. Fund to kcep 1007 of (l ^J‘nect!y exccutcs 

Eisenborg alno pofr.tod out con^„r,i.siono for Usclf. Mn. 

affihated brokor/daalrr who rccc^v?'^ -nally accepted vir-.v is that an 
not .vork for m connaJti^^ wi;^?^ ^ooÉ 

return a.!l or thoao dollars to thc'Fund '“f h 

thono dollai's wh-ch Lhe Fund worlcs for but VrT' 'bat for 

floor brukcrs r. an ooo~-r') ■- r ° ^ ncceivcs indircctly fi.o. 

L-XC,„-.d;;0 th.d,-. StCCk 

Cp-:pa,v A-- or ,c ,0 t„l arrnute"; tho Invc.-.tment 

■tisenb,- ro ,vo.il on to mvit .v for It -.“r, -, ,; t'^r,,-:-., M,-. 

or t,.o .-.Povo ..v,-en dc.toH;n“;il..hn^nl='> 
of inooir.e taxoo of thc cn-iro mix of buh ''nh-.tioto a SO-oO split, 

and Und^rtM-u.- ,-. Ho alno rel-t,Tn °!"'•th thc Fund Mancoxe 

ooalcr und I ond could r-noM-tfahl ^ thnt an affiliatod t .-oh»r/ 

r..3o..oto a Sharing arrangomont on tho onlirc rr^x 


of busit'icss. 


Mr, Fi.oenbcrg t.ncn reviewed th-• ri xwrni 
Board ,Meeting in Janua.ry. Hc ^of^t^d 
national necur.tian excivriocs ahol ? Id f h 
P nrt of oa tranna.c-non m exerns if 

now fr.e to -o oatiato. th> convruS'\,,''/ ’ t'^brofere, the Fund wan 
bo baund by tho fixod conu-ninnimr- ^ transe.oLion rathur thsn 

tho other hund. if comrnir.nion m'f.-uo tba rulo bc Torc; that on 

wnuld bu ruduerd and th, nplit’with lhe* f^^T t -i hUrifinturi.' profit- 

^Pnil h, 1b7i, on tr.x;.. . ar J.U, V r-duc-ed. Smcc 

Soahoard-ahdliated f un ,7 Dh t^Fro 

on that p.t-taon of tf,o tr.d,: ovc''.^/, :; poo '' ""•^nnn 

Man.i';-n ihnt, crn;n i f n' >-iLh - , ^ ■ '• * •'^''tho t'r rk, wri ii-r ar id 

bro. tding h,r c':,;" ^ Corrpony Art 

a»y 1-. o..., ag, corTw.Mooiun t,n tmi, t x.aut,d 


•1 (.<1 1 :i 
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trcv;.' i-.f o 

IKV/in-, ’.! , (I ili I 1 

L^'i i- ', i '1 t: „r. 1/1 C ^. . 
Wit. 1 ) '.vi . 'ii. r. r I- 

Dirc.c !o' . ^ oul • ! 

Kt hl!, .-.'t'i L; . ri I • 'C- . 

1 /c {,i I, 'r, 


thrrvK.h hrohiMV. h,-,vi> .v 

'/.vif, th- n, a ha- rul.- (or’ Lhu- t r ur, - 
•' vrn ::hO:j,or/.. Mr. bi!>on!.c-r., Lho,i n vicovcd 

L v^. I.JU ir iu, t.ry | r .i.Lii.co f'hiiLio j cnit Li'i-.ii'c oT Op; c-rihcirrir r Jl- Co 

TZ'-",:: 7 7'\ 

^1,?," '"'Jy-I'--'- vcrtho l,...Lyc,ntho othcr =ido of tho tronoor.l ,on 

lu,. I O,'.':". 7',."' ! yyr- '.-: v.,h„:h do-u nol havo an affil,alod roulu.-,! 

X 7 >' ■" I i t'' valuo Of loaroaouona ovon 

' ..arpai-onlly noor.tioloo on oach 

(h-tri , 1 ^ 0 -!; an:( Cf'oyiuo (’ur.'l vvhich u; 

•' h/lOUv.; oi 1/'. Hc th-n indic.'Lvd Ihat h’- 
■ ■ or a vv.luo fif ovur i500,000 wac cor.oi- lc r-,(. 

■ I lu uU-oo \ncli(!on:.c-d tnut hu lho-' 3 hl ihc 
roicloru nrc-nlionr'd forlicr Ihct doUy and 

■ n Oc(.'.;lou.'j tc dolr.rmine a rei^ rate of 1/4 o.' 

on ha- . - - - n ■ ar.provcd ’ 

^ ai ^ -rar^ement. 

-oo7.;t7l ;'::'VT ,7= ---r-s Rcoon cf li,o January and May 

^ P-C'or ler thebi-eccora to r’o ^ 

°hu- ''(i.'n a arranpG;iv..nt consictent with tho cxporior.re 

^V ' j p. ..I; '"J'"'',: \ ' and duly secor.Jod by 

pp' ^ ''T?"’ (with the cxception of Messrs 

i-u..tTuri i.r.nj P or. 'ilp' i, who abstair.-d) 

RLoCLVt^D: That on trados cx^cuted by The Sccaboard 
-unda Ciatri; ..tora, Inc. on the Pacific Coast Stock 
xcn...n p for thu '-und, of a value of more thatT CDOO,Ono 

^ r nn‘n-n V' 

.aOv.,0^0 (or II • • ’■ level ia rodueod ovor any otP.o;- such 
reduoed level) bo >.i of 1/ with such feo proceeds 

bcin.j upludeJ ir r , revenuos to bo calculated to reduco 
rr.u.n.. . 1 ,, .c nt na; and th.at .sucn authoriration r.hall 
autom.uitically cxpire at the nexL Board Moctiny; and bo it 

Bl - 111 * 1 '^ '' givin-j due connideration 

fo tno luotora. ourroundinej th- Fund's allocation of 

lovrr^'l ' ’ ‘ -‘'"^■^''Oen'.cnt adoptod en Cclohcr O, 

, P'Or: th,.. -ddiLional resolution madn and adoptod 
above, be reaf (ir;ncd. 

Mr. fO. .n „ n th n cal!.. J u(-.n Mr. M irkioon to speak about exp-nso 
re"^*' " ■•. r-oin.ed out th:.t variouu alal.c-e hai;."p a 

nkU, Lhrir , plarcd reilin , nn 

^ • • : ' n uv-r thut r . ilin,) tu.e.'-.*.' iteit.,.- i idu r 

^ ■''■ ' ■ ''"‘-O'r .c rti.-nt I-y th ■ M.e.n.a, n, 

' ' -I " •' '•• 1 o,..|,;,on..lly, ui, h hmin-.tien.. 


CXf 

1 i i 


n 1 


’ »f i 


I Ml i 


I* !• 


'4 
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ar*': CX|;r.- 


a I'• rc.• ji'i'.' i. 1,1 c'v*-r« 1 jr n -t ri 


rxjt tiu-.l Ir- fcll lirril, w.r.; , 




r/' 


rki, v-n 


in'^iur f 




r.7' ' c-,.vp.:n,,;u,..,n 

rclc''[ht‘-‘."r'- ,r i '-r J if th.. U,rector,i 

rucl, l„n, „n ,!,cnr,. oL a n-anin-.,„n, gave n, .naaa.ncnt an 

Fun-,. f.nt..: .c,', tr, ■ , 'p''’ '-i'l'’! Fen-g, 

c- iti vv.acli A\ hilt art' n,.v in ti. ' r,f ri,..- ifa n 

rc,.o,-t.el tnat f.,..- th-, y. .a, r,,,lina . ,J, ,nv-, . ■ ■ ■' 

rcirnLoro.t Co-,„v,. As-oc, . '^'-.1.-: 

‘ ifF. . an,.I r;;.'ir 1 lalc.l'/ h O'- ; tr n 

cv: r-run expen-.,;;-.. H*. ti .-.r, pr.—.cr,: ..cf //.un'V'' r* .--r.--’ , 

vv.hicli //.'.p.'. rh-r ‘■'i", r'iir -i I I- ' ■' * ' '' ■"ntone; 

. ■ I "nj . ’.-t ''ovininn , of u.s InvA-rfr.-n!; /'''vi* nrw 

con,reet, .hat th. o,„pt rn..n La tlv, 

.n .v.nch tha r--on: ip, ocla. ,r ao'apt.ad at thia ttrro, p-n'.'r-' f'.', = 

rcv,P.a,a af tha .noc.y.va co.v, e, o,-, „f 

propoonl ,--J.,aa ,„.p. ,-eirht,..,r..-,a„ -it' 'V'a’., - 

Ohd.ar tha pro- ant atoPe laa- .1 c-,uld te Chn-ctc-, f .-r-tc 'Hr.". ' 

over-run r-r in-orr,cr,n,.r.e ty 1', of r4 bf th'. K, r- ■ ''' 

if c- iaf. - I j y ■ I/- ol th._ I L*. .j c. ri'/L'Pr'i,'O r, t a-nA-t-r- 

ir ^vjch ci.'Frtr rj,^ .'xct ■'-"i '‘"O hoo r-'io . “ *- '■■*■ -co, 

r f*- , r- ^ , fy00 , /A,t tr 10 DP03^ r it: p ^ ^ f 1 x-., ■ i 

Ol lejjOu ,COO ^ £,:-.vitin .vox'.J t-'. /5 Of’.") Au/’n r >- 

that tt,o "-^0 000 n .-' - t 0 -f-'-n-an r:yr-.cc! out 

ro: i-a as th. orrent 

f n* r ' ■" ^ '''-.-cJ ir.ii .;i I lUh'i baso rc‘;s to t'".- Fir--'i ry-,.--, 

th" -nincnectOhPc-Catobar 12, 10/0. V" ' 

en t.v,.', b'._.. n ,n rf;, ot fn-' :>-.•- rar-h','.'. v/r- 

P^n.,,ca,d;y htnher. A. th. rur.-ent aatat icval, uie "" 

thiP pravln.cn, af.yr inac,;;!:’f.!''It al- S 

tha shar ,-.-helders vall p-^bably P'-^y f.'iriilio;al VxrKn.e^ n of 

corvpar.y will s..va a Uke arnount ih the f^rst foll yl-.'r 
thet it . in e.fccl. Upon rr-r/.ioh daP* n~,rri-~- and •-r-'r -,- 1 -^ i i ^ ' 

=nrr.cd („xcopt fa.r A-ensrc.Flr^an and Ra,tdo,ph, chc ahs.a.led'; u 


'yjc'r, 

r. 


th-"o F . ''^coh',rr.ond ta r.harehnldera 

t VtL tt,.^ r-arr. Man,'s Centrant with Con-.poLiti vc CnpiF l 
o. o-)r..cion provido fer an ovp.nso Unnitatien ihat .veuld 
t lo ot any Stebn in wiiich tiv Fu.nd is sold. 


Mr. Ri-.aiv.an L''.:'ti ca.’U d a,.-, r^.p tA ^ 

with tlK- rf.nr. ‘ - ■ ' rep-,,r-t er. hio fanMl,:,ri;:;.t ion 

Mr M -' ■ ■■ "' "F'c-'lh-.-,, cftlie 1.-/0 r-ortfulir, Manan r-, ,,rth,Fu.,-J 

Mr ,„ rcur,..,, „.at ,al d,n,rih„...d in m ftn,,,. ■ -. Ih- 

bc.rjinhine of th- ir- t-.n-, v i-i ■ .. ' -U'■! u. .Ihe 

ttV'P.rffri f/l ' , " ' o;- in ■p’-rti-oh , of beth of 

ihe Horlfoho M '.rrir; p;,' c)t I i( -s P/,. i hu qi 

do an inept.F)i,to ,i p ^ .' , ‘„Z ^ ^ ^ nx.rb *1 Lh.it ho did not 


of thp P ,..f /.r d..., viede I betl, o; tho offu-,'*; 


(' ',1 1.': 
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Ha dl 

1 . • Ita. lf' .' 

I [ h. 

.' i'-..' I .r- 

tiv y 1 f 

.1 ■■ I a : . r. 

.mi . 

an i I . 

COl dl K t 

1 • u i . .' ■( >11 

■ tiii''.' i I I ti 

to mal< ■ 

n I I. /i'a c o ;•), 

h å' 

'. >lv.a in 

p int h ; 

(o.ind L'oVh tha 

f/i.h 

i-iqor ' 

r/ir, l'-.'i • 

i < 

.'ran c, li ml- 

!.\r. 

t'A.?., la; 

Cu’ itr'.'..- ; 

^VlL . th :■ i ; ;l . i' 

'.dl 

i'i'i'. fi r 

f/.r. i\ ‘i .1 

ri .. ' n ; . : | 

. >r ‘ ■ 

•I L. t i 

of 1 ■ :■ .. 

. I-, i c'-.-r i , 

■ J ! 

'-.''.in, 

h.ao o:; i r 

■ .1 to 1 .11 

.r. In 

o.' ; -t n i', i 

ci. ti ; I 

la . t' ' 11 IC tu'l 

■ ir,..I 

ura-'i I 


'' » i't■p'jrt0;^) •il.'.!, l'io hof/'.r. 
n. H..- clici rc.p ,rt (.Ivat; nr. tin-, 


n-.c' !ir f T .,la Corp:)* .".Lu'n. 
>- tor LI-,:- I 'P'to v.lonic 


cJitvcl '.I la p . n '.v C.viir .'.rl r.ia, nacco'.nry ani u():>n n-,;;lion daly mad 
I, 1. '/.a._, ur 1 .inirr.auialy 


i' 'v. ■ L»I i Vlj J\ , ij I > • 

rovi^. ion' 


r 


t\\r 

nr. 


criL\ ri 


RBSi 

CL''d 


1 hot offic. 

r't" 

of ti-,c 1 

aro 

. * 

(.4 i . 

hoi 

'd^aO 

i to OX,-C'.it. 
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; r-.v Tr 

Con' 

Cl 

■ L , 

.vith 

tha lliVCOll 

V. 

ri DatCi ( 

w 111 

ir.: 

■ /" p 

[Kor ; 

L ■ ti ic oxi- 

M:' 

r: ce ntr.- 

arirlii 

I to- 

^ I 


.'I '.''ha yivir.; 

1 C om.pc 

lac . 

ti- 

V- I 

- ni 

It of Oi. rta 
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inouran.; 

tlv. Inv 


n r, t'/. 

L'i.ta Corj 
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l-lr.y 

i 

rf 

Lt.n- 
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■ u ’ 

; n 

Jii.-c 

' 1 ' '".i. vi f-'l'o 

'■■•y 

autiiori; 

i 


in 

_ 1 

ir, trio 


i-’o Pro: 

■L to 

« > I. 

■ i 

r.; : c 

.•'noriora', i 

'.n 

a revisi 


' ' ' d. ' ificra-.tive fcf' to coroj.'ly ■.vith th'. r'-^v' 

provouoo;. o: th-. Invmtttv .>t A.'viror. Act; th^ clcotion of D,rectoro; nrd 

f'ismao inJucartod toat tho mar^aue ment 
'■ tl.c n:vv inccntive fee at lr..3 naxt Meetina. • 

’ ' . ^tht;t I lasktna St SgUs haa rions a^ c-'jdit.ara 

' * wta;cat-,-J that tho job dono ard commerauratt bilHna wva 

'■•■'J ri curr.mandad tliat llic Board rccommcnd to sha-'rhold^ rs 
ti. at hla-Atr,- il. n. llG bo r,.turn. d a.a the compar.y's auditot's for another 
yrar. Ufon mation rluly rnado anj secon-J..d. it was unanimouoly 


Kl tk'I.vrn: Ihat ;h„ rh.nrd or Du'rctoro racomnmnj 
to r.ht’.rolvjld'. i\, that lla'.kiti, £; Scllt. Le retained ao 
thc> r unJk. audit^ra for La y...ar nn.Jinj f/.aroh bl, 10,C.’-. 


L.'pon tPotior duly rude and r.eeondi.J, U vvao ur.animou .ly 


RrsOLV 'la That th.- Bioard of Diroctorr nive tho 
Ofticrr:-. of ti... Bund Iha au'tijr'ity ta draft | >rol m ,in;lry 
Pro.y rr.at.'i'i I a.rrj er! u to the Smuriliu .0 
L ..-i han i > C a.r Irn olori, hat ■ urh n.utorinl nol l>. ■ rnailod 
unlil furth., r. vm.v ly Iha f... ual of Diroeforr . 


y f.f I - 










Mr. '"ivri iM u,, ^Iv. I T.-K.-u-., A-,- .-t Maoa n*; 

C'ar;. :a.'i:>M n>,.i it-, 1 >-<.■.iJ Al-avcyJii Yan:a.-i.i. fv.r. I-M: t, a,, 

rev UV -I r.on : (.r u K- di-.: . .f.o v,l Ih: UvL coucor.MM • 

ttv rur, r au I i nronv:,Yir,n !h..t h.,d c urr,-- to ih- r,ttc,,hon -I,o 
Criic'vr:- c'.-'id nirucLarv. of Uo r :,r.d rr, ! iho la.ct th ,1 Mr. Y.-u.o. la 
^ 1 ad s[. u to Mi.j Goai'd at thi r laot iVV;.- ting. Mr. IVk,rUir'on li v! 
dolrihatod a mor and urr ta th.: L'oai-J which ir-,..'lud- d thr Mi.-, ,tr ; 

of th d dirou:.n,r:.a an lo had orr.nvUy d.'av/n th-rn and 11,^ y wc ro 
Oubn,!tL.--J ro Y.rr,: la for cot r.rr .rr,: v.. Mr. A'.r la: fvalnviU to 
th^ f ..\r d f\,r. Y arn.'.do' ' r o;, ,.^r,t'-. and f-oo roflcwUd thooc in a 
pro;'-.: cd r- t of Yur, do-.. In r.dditnn, a Ulter dra<l-d by La vl..-,' 
Stordin.-j K ic.^n: la r.A,'. Ynuvryla wao f iiotril/atc J to fno Goard 
'.a II . . o, n Cl r.ar-und j: r. from K'r. h^i.r l<iaon to f/u'. lNar::!oI'd: 

-' "'j *-'’* ■ Ih.vt fv’r . Yan adH h-.d not I cfit hin appainlrr,. rt 
vviin ,\-r. /v'.ardM.-ron v.-han th.n L;tt..r wao to innpcot Takaro'o of.icun 
in Mirr.h. 


Mr. f-.’i.'.n ;an crllcd on M.r, M 


tl'iio tnallrr, Mr 
had L ■. ri 


r.rki.von to i'cpotd on liio activiti 


cn 


u!' ,•■o•c■nt• 


i'.Marlaioon rcrortod that ccrtain rccord.n of tru Fund 
^ ^ ‘f"' nr n[T[a-,?, formal ordor of invc.ctin..tinr, try 

tij ocruritico P txchanrjo Comnnnsion into th._ activitics of Mr.Yamad'^ 
hir. pravatc partnomhio and ofmi-orc fonds. N:i-ned in tho omJar vvorc ' 
somo of tho sc-car'itics that Corr.potiti vc Associates Inc. ov.r... In 
addition, Mr. Markir-on ivporUd that Pandolph had |-:''inonly 
taslGird h_ro.-o tho Sorordica S rxchanso Comn,is-3ion in t!xs mvt.r 

i vir, iVKii-kiaion . ‘ 


ins.r>. 


on ar 




dditi; 
th.nt M, 


...y r., poi'Lvd Li rat he had tiiat morninr dona an 
Yamada's f Ica dis c los ad rover al tr.ioblin:- 


mafonn -.V lich bear on hia vor'aoity. M,r^ Yarr.ada's fUos on Sove,-aion 
^mcr u.r.n / r^s d.j not discl'oso tl.c.t it is in tho business vvhic’i h-- 
discloi r ; lo tho Corrpctitiva Associates Inc. Board. It is dcar’that 
. r. Wnaiia has bom involvad with .sacuritics of Hair Extrr-iior. Centars 
nc. at^v..r'1-oun timc-s hocausc tho fdes disclone th.nt ho and John Galams *• 
wro..c ... , ,j. on th^a i.cock, Mr . Yctnic-ida tedd tho Competiti Ansociatc-s 
Inc. Bo...-d at tho la..,t Meeting thsL h._. h.-iJ nover had any conn. etion ..vith 
a^Hair i-xt^-nsirn Contors h-meaetion, It alro app.cars that vo.mo sherce 
o. Mair Lxtonsion Centars, Inc. rnay have b.cn placed ar. CGlIat-- ral for 
a loan. The filr on Rcn.il Crest did not disclosc that it was in tho kind 
of ta.auvrrs which the Board was lad to bchovo that it wes ir,. 

Mr. ICi-man thm callcd on Mr. Philip IJ. Smith, Jr. to rep, , ' on M- 
r einJslpMo tcotimoriy lirf-rr.. tlv;. Sacirrities fV Exeh.mgo Con.,, i-mon. 

•^1 . ornith r ,j[ re.,ante.d ivlr. f-la.ndclph and tlie Pund -at tho |iroc.-c dir, j. 

Hc rcp'.rtcd th.nt s.vacral of tiv.. facts which Yarrevda iias' rok-tar.l to tho 
no.-r.J at th.. la.-.t MccMng w r- clcarly nol true. Thi-, ralaUvI lo'ccrnn,onLs 
rclat. d to t.To .-.xislanca of tne pr'oct cdimj itsc If; dralinrjs wi'd , I !,-,ir 
.'Jon .ion Ccnl.M , Ina.; incifl.uit- r ur rouniiinc) ti,- K- riun./.„i fjot,-. nn I 
- rorllolu.. Mr. I. eviri . il so rv . .pon.lec! .v, i h u-ure ' 

' ) fv'o. 'i'am.id.J . Viu .irity as il , 1 .t* .1 lo hu. dr .ilirvi , 
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" Tho [io.u J U,_n .v. j 

roU.,.., 1.0 ad-it,o.-,r.l ar.J .ounu rv.i 1 inj rc.cls tl,n *h^ 

a.corr: ;n tlv.ir uv.v f,n;.Lu,n% Iv.ci h on al,lo tn an-ortain r^r iin 

'’'V"-- proviooa t,atinK„.yro/uv-. 

:;r' ■— u,..n^att..., 

. ’ ■ ■^' '^ ■'^- ■ '^-v ^•'■: th-1 tirnc, lo bo dita ror.[ fro-n i.i' di. - 

' ':’ i -y- -".o noarr, .V.,. oreatly do.tu, l' . , 

hi^ i ,i,'.;.^ 

-'O rnany rna* lo ro. Th^ia.ord 


rr w’, • ■ J *T ■«• .. ♦ ... - • * »• - 4 ..»j. ;f 

by :■; . o‘^ t- l'nK-'AV ciL.Ujrr-yd 

th-.hh.-.,:;,a,a.:.o-v-r: ":; 

nv-.n , of ,a • '.lo - • ..i- ' ' -^^-L-nli.. ., Inc. ...rr! iho.t 

. ■ " ■■ ',': , ' ■ "'■ ^''•■- ‘dCO p...rch.;o- J by Tah-ora r/c-"■ 

"'■ ''‘y ^^-'’^-t-ir,ro wiLh Providcnl or ha:, ui -'d K-'-rr 

-pocncally rcvico...d ocoa • 

CCy ,-novcd 

uri..j ...ocil urrnioToosly 

RF-^CLv r,': To rcor crt th. rooignation of 'Takara 

^ ao a PordoHo Maraio r 

^ ' f.vo uor-ad.af'ly and failina to r^ccivo 

■’''^' ‘ ' ^ h. Cai.'.m; riiall b.o and horch-., are 

r : n..c--..oary to Icrmin.To 

' ''■ ’' ■' '''■ '■* trclio Manaq-or as coon as 

P'oooib.. . A,.d il 

o^^,‘ ' ‘ ■^■,'" 'P'h-'-t Iho Minotcs f ' tho "Takara 

-Jt. .j.T.cr, o. t; • E'oar:, /.Vctinj of Janoary 13, 1G7i, h:- 
^p-r^-y ara ap;.rovcd ac recornmcndod by Mr. Markison. 

hURTt U-P hL-SVCI !- D: -,h.:.L tlvo Board sfionld not ratifv 
T^.arn. porch „c. ..t thio [^oorJ ^‘ccting and that tho ' 

'J ' '•■h. ll I... and h_rchy aro dircctod to inveoticpv.c- 
^ P'-'' -hi .c -. an i IV por i those finJinoo to tho Eonrd 

at tho n .-d. m.,,. tinv And bo it 

' ‘ ' • ' ■ ■ ’J: TI-, l tho P.oard do n horeby 

raa.y tl^i [ ir ., I, , . r._f. .v nr-,'., nled .and rna.lr by iha 

.dl...., r., u.. .i.'f.t c orp .r .ition since Lhe l.:i ,l Board 

^''.'■•c•t;nh. 


‘f . I . , 


I i , 

‘ ■ i' ' 


d /.k |•,■.: vr:., |,.11 I ir, ,1.1, 1-,, ti I'., r 1 )f 
•■ ■' '■'■ i > ■"• ! ri. .: ,-..nia..!n. | .,j . ^ ,, _ 


'I nf i:i 
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, . u,.-: c,„n„„ni.-. • 

I 'r* ~ ^ "■’ ■'''•»'lion, (-c;ni[>jj(tvo /v-.'.-.oci..i(cr- 

riL • ^•■''' - ■* ■ •'I Lir lp. iL'.- n-irr.lx r ot oi i.ircr r.f i-..,-? ♦-,i il 

publu: hap.rJc . IL ./.vo >-nov..cl nrd oocrvi-loU cu d ur.uoi , r,.,o< ly 

bo i PM true Lod Lo 

soli FariLo-'^Lir; Fu,ri.-;c , Inc. nnj Firofly FiV.c rfirisr-, 

Inc. no neon o--: ponoiLjlc-. ’ 


Tbo [,.u, d Lhon n-euo-J to the conokl^o-uriun of ./.ho Miould r, TV- ~ 
portion o- tl-r.. por^fotio duriirj tbo p-Tiod irrr--cd’■■ • -1-'. . ''''' 

rc.c.-ic:nrti-,n er Lc-P in-.F-n Ti. r. i' -> uy subr-.o.,uont to Liiu 

r had not, up Lo thot LiP-.'- 

to O' i- ■ on- • ‘i- ' ‘ r , \i ..V.;. bun •vod Lo l.'O in-ipruci-'-nt 

poo--irihty tl-.at fv.r. r. ur: tuiph, on Lcliuir of Corr.p' ^i Li ve C i-i • 1 - - -•■ 

T,::^ob: c?:r . 

I'i. r^, c.u.,1 iPi.tion — Adrrii-"r,lt'' Fu'"* -,o^ ti.- r 

Fun:J cf Fu ;ton in - r u •' ^ ^r.cc nc 

- ’ ” ’ --'.nHo.n, tic n .anap-.-'s private aocr..ur,tr, in his 


ca:.’, city an T res’.dc. .L, Cl'.airrran of tb? Boar; 


.1 and C hi o: bx.?outiva Crric;.jr 


Cnp,. 1 Co-,or-..,,-, ,„,j Po-treUo Mor,-.--- „y U 

S arubo...uo ..no ti'.at iL mipbL have conflicti, wiMi r- I- F ^ 

n.-o- '1 . - U-u . to Vioo Con'.potit i ve ’s vynrh 

M.o\..,o unj .bCConduJ and unanim.^uslv 


RFSOL.VFD: Thal Cornpatitivo Capital Corf'oraLion 

shall net as a Portrolio Mnr.apor for th? poriod 

^ ^ ^ y f-jl 1 0 '/'i r“t H 1 f Il 

-> ^ -‘'‘j *i/- vp.scl /vt.j lay.. rrent s 

resionation or termination and LhaL iL shall funetion 

as such until the. ne>:L rn.e.oting cf th? Boapd of DiPccLo--; 
Ana bo it 

FUI^THL-F r-’FSCLVED: ThaL bofopc Corrpetiti’ ■’ 
Capital Corporation n^ay efrccL any invc r.trnoMT trano- 
actions for Cåirr; . titiv'o AsouCiaLcs Inc. LhaL .„ach 
such Lra.nsartinn h- approv-r.d of in advance b / an 


invcsLn.-nt corr.niid n-.aJ.-' up 0^" Mr, 
any L'.vo onat I iliatoJ Di rectors. And be it 


andolph and 


FURTI-ILK^ RrSOLVBry; ThaL CornpetiLivo Capital 
Corporation sla.ll poL be p.-iiJ as a Portfolio kV'.napr-r 
or il,. ..er vie ' . h rt-und. I-, al ti'.C):t. ;h it n-.ay r-ontinur* 

^ , i" i' b- r :m : n u.ti.m . . tb ■ l*un | 


Ma- 


I >i . >v it! d in ti l I' ur I J /V.an, 


I'; •! Conlr. i‘. L 






1 ■ til 'I 11 -il 1 -i'.1 til • fi il I ir I cil' liv Fii: 1 I < in:l t*;'- n .i i ■. 

F’■' li i! itii_ 11 r;j■■ ’ V 1 11' r . Tlv ! i irtI cli .u . •. .! /jI i 'LI i- i'' ci i < j i! i t 
n. > • MOj’iJ ’ I .■.•lilcr I\il II c/ . p.irLi'-ii, Lli- I i iii i’c. Cr i I , r.f 

v.i-i-:';. I- l'-,' '-“.ru-.'.ir-' of U' ■ I iirrj r.'iojlc] bo ch.inM -l (.1 i! 'v<i ild 
I j I r wTJod O'. .1 i'f,; i'.\ n'i'-rril 1-i.ir' 1. 1 ho dricir..• .ion wcvj talil . J 

poni.nji r.'cor-n'-rii'n-Jation lo Iv mcc! i.ho Cfhccrr; at t.nn n:>.,t 
AvV'.-ot inj. 

r/.r. I;i •r. n li. 'f I ’■ ,1-, i'K . i rb- I :.[:io ;,l U o- D i vid- n i, Coo'i'- ‘.i; iv.,: 

Avi ' i: . bl.-. ! \ t'i .1 cl ■■'!. • i • j Li di\'' n ) r,inc' ■ 11 ir.-. ic..,-i . n.i li .o 

1 ri-., -i.' I ^ .surrioi'. ni iti<;.-.-i . to ; r.y 

$.rio (:'(}■ ) j' -r ‘-.il .11 c;oL of in'::i:v-. 'olr. R-j-c-'-nl r linod M-, - i; r ^ t.i;.n 

as tu .-..vlncr or t, ■,u;i'i div;- r, 1 .Id b:- prc Ir'-.M • to ‘ I vrv bold ■ vs 

an'l .-I -I- ur rv t ir-.- Ind i-o. ’ Rc-r. .-j God-'-, S-uf^.'l-. i.b.-r /■/.. r.c:,iir.'-j 
L.f.o cli.-i Ir.I lo t-.- n . !. M.'. Mc.rki.:.,,-, rcipliod u, ,l i i ,o 1^,1 r-c-voOvi 

Cu"!.- did nut r. ;nir,. liiat Itd.. clividor, ■ > ; pc.id n riirn tirn - p. CoVl-fy tbo 
con p. i y Tor- a r..-al cd invc-ulr'-r-ni ir ;-.-.lin.cnl un.l -r- So! chan'- r' i/i. \\o 
sa;-i Ihai ho vo lici cl-.-oh or. li-.,' p-'o! h-n-i a.; to ils la -ai. ifily lo f . ; r.haru" 
hoKiji'o i'iid lefl t'v,- roon-.. iV.r. pirr-ceno'.in lo rnviev li'.o prcdolcrn 

of li... non-r'a^rr.-,,: Py oharcholdur;; u' ihu ‘‘.bO ) por quar-ter- se rvii,o 

Ci.ar.j-j t'-.Oil i'-, av,,il ir.) payaicrit uol of Li'io proccads of any dis'.r iiiolicn, 
lio r.:-vio.-r ,i L!'.-.- fvo.o’.nm of tho l'un ; rou.uod by tho faet l'^l --....''h ci r.jc 
ha:; r,.: ;,c ^ n cv!lc vt- J nirv Mv in; c piion cf U .o Fu I anj ah,o thu faet' 
that Ih- .nharcli ..Id.-na liy ti.air c-orr.iriui vicr.tiuns vvitii Ifr: Fund ti »J mJical-od 
ttvdr c-, ir-u to h.’v-, a di v'r’-n:!. hi-c u .diedod tr.at tl-o aoccuritanlo wci „ 
a .h.np llvi* aib..>- l--a - -• rviou clcarou (■ : pair] en Ui--reuedvabU; to tlio Fund 
bu -r.'i'il' n r. tv,.'. Mcirhi--a’'i rali" n.-d vvith Lt;o r.c-\/:, Lluil Inu a 'CO'-i.nlanla 

c'ould r.M (HVO L,:i\ iicu unlil Ifip cnj of Uvj Fun-d's fi'.-cal ycir, f/....rc.h 31, 
1972, c,, to '.vh:l-i-^r or nol lliis diviu-.-nd ’.vo ild bo tax„blo lo si'.-a uhold,ors. 

F:, -sol liijn Hiat ve .ohould av.'c-.it payn-.c nt c tiial divi-J-ir.d unlil 

s'icl'. l.n.'c a.~ t'O la--'. ■- laluo cvould bo h.no'.vn. Upon molion du'.y rriad'.; c.nj 
scco'ii., J, il wao, b-,' a .six-tc~ono vole, veith Mr. Llocscl volinj ano-lnst, 

RESOl-VLD; Thai a divid-enJ t:..20 (200 oat cf 
incorne !;• p-a: i on Jane Id, 1971 to shareholdono 
of record of .May 2b, 1971. 

Mr'. r 1 .n II'! n c.illed un iMr'. fNCindolp!'. lo discuv.s L-.e valu.Piuri of li.e 
Secur ili,.-u '.N-nci'i da i'.'jL h..vu a rea.ldy availatile m.,i h-_t. Thr- only 
r.f'cnr.I'.- (.i-vfvd \:y li, > f-'un.f .vliic:h flo Roard mui-.l valur- ane tl.m- 
ooc-li.'.! i>'r, -uf t o.in 3. :'.‘,on , fd.iruin.j Inns cF Amerie. , In.:, an ! il', 
sul ','..Il .rir-- , all of '.'iv.ofi ..re undi r- d.-' prutection :F Lli. P-ir.hi-upley 
C oml • iLlirin al fl I'. 3 . Fa lidet f... n I (ur the^ W. ■ lern !Ji' Inel of 
Chl-.h.-ni. Mr . F.k l.ilj iv.v-. n-ul ui a.aiislic abuul nta.i iain.j v'.’u i..- 
from imy of liie ''.loi ir'ilicv.., altnou.)!'. it i:-. lilwLiyo pi > . ihl.a Ihat ,i ra~ 
oncf ‘lli. 'ircin on a ' u.'i.i .n:,!',il Ici'.v..',lit n ai’ ’ coii'v.vy u'. i'r'.t; t.'i';"i‘ fiL'. cin 

G' ' I I ; Mr. I 'anduli !i p .irdc-.l u,iL Ih. d Ih - n. a h l|-l. • 

^ -n I e, il. . I i ’ - Il 1 ' i 1 I.!, ral!, -I. I c.'. in -i ii .' b..!! i'v • 'u; 1 i . 'ii. i i ( ii. 
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.s..,..,,.,.. 

tfi-f Lh • I ur. i »j.vrr. fur r .rMr- . - t • I • • • » f. * \ ' i-. Iu v . 

^ ‘ ' '' ->cn‘oiv, i r.-.nc.l C,', r.irrs In- 

In' ‘- r ^ > '-< I. . i'iii 1 l'.l! ,11 rc n 

o* L »J-ii r .c r-irl ir ■ u( i I TiT K * j i*’ fh**^ i;-i- » r *■ ^ 

s il ■ t -inr < r-- < , ^ ^ ■ a. ._■ n ,1., ic lLcI å>.4 lo 

- V !■ lo> ' 1- n |.or..;.-,ri'. (G Ur- ^-.cruriii. .. /-I nf 1 ' " -lo 

n f>lio; 1 ;ii;ly r 11 .',-' ' n ' . , o-t ii !■ O 1 . 

j l.t. !(, v.'a'. unmirr. 

R1:SCI vr-->: -rh.,t If.o Roaro of Ir. c Ir-r:; val.o 
Ih.:- cornrn .n Mo-k c,( l-oor Sonnons f-Jai- in-j nl-r . 

•• . I'V. ni- CO/, of Ih-:; markm val-o 
'ji . 0 I. Vl...i i' 11 r.ft-.ii- onj t'v c.'i'i-olil-;. in 'I,-' 
opi, .i; r, n--A--.:j b:; it 

FURTI IL-f RL-S(,'Lvr:D; That U.-,. UaarJ ot Oircrthr-, 

voluf ■.!-.? l-ur, i'k IraUiiT.a of Fo,.r ff nstv.-, Lqoitv 
o.T-å' Olion rb CO;;, of tl-io rrarlc-l vn-.-o atri llv,t s-.-ch 
a vc-.luc'tion io fair c;n:I rfcaoonGPle. AnrJ bo a 

FUR^Iff. RffffCLvrO; That tha Boarj of D.rootor- 

asor,.,.; n:, val-oo to tho '.».'ar-, anto for tho porcho o- 
o t rc.n^. C-orOG^ro, In-, fi-lc by 
Con-.p-utivo A. - ioOlo^ Ino. 

1 - - L-T on Tv,. , lo dirar.-s tf'o r 

PtirToh/.'«-...o./h roU-l'h tht'ihr 

ifoctcd „.’c. thrn'/.j‘ "'bytl’C Fup-J tO hOVC 

mo.-,-v an . ; . / ■ to borro-.t 

mon.y o.,., a ...^. proposed thai the Pund tcmporaril y borro v fn -rn n- 

-c.i J r.ai agrGco-.enl with Tho Bank of Calif--,,!- ri a 
» ntch haj p-evioot ly basn ciiotr,l..ot,..:i to the Eoard f V ,V " ’ 

that Lho int.,-frp.:-t red- nr-nne-. . a t-.oard. P., . tna-^n rcporlod 

and i Pr " ^ prtrne inlorcst rate nlus 2^;^ 

h.oha^th^^h/' o,:.::;.',, ""r “rp' -- signtr,ca.;f..o 

Barren, h" nr/,-/..//!;-" "i -tohoce. ^r.r; 

Upen rnoth.; doiy nttiTi. anj ^eond / IP 

•y niwUj.. .„nj StyConJ.iJ, a wos un animojsiy 

BESCl_VP:a Thai thr ofrice rs of CoT.potitivn 

Associ.-iun inr. bc and hereby ara auLhori.-,-ri 

to cnlur inlo rontain loan acjncorn,,r,t.. with Lfv- 

Bank of C:alil.:-nnia, M.A. to lionr-ow ui) lo 

5.C00,( CO c--, a t.'rnporary basis at cin intcroi.l 

rate which sfial! ar pre-irnait,. r/, more ttv-.n 

prin'O. I Ir- fk.ird of rnr(,.ct''i';., by thi-i 

hV".olu!i. d-. . ,r t en.lur-.f [ ,,k. y al tbis 

tir,:, r,f : .lyin • t.n ma. um .iti a Pu., I p du y, \-..i 

• •'.'..I I (. I p I iL 1 , i , bv u' > f 1 nnly I I p ri I n t (b, ■ 

jf"' ' ■ v. -K-l, lu.-/ UK-.- b I tfi ut.ty ..l'.t . t,,.,., Mt 

h V, 1 UI ..l.'.v lu-., duli „ i, n .IvVitb'.I .nj,nj i rd n j tiuil. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


------ - _j. 

COMPETITIVE CAPITAL CORPORATION and 
COMPETITIVE ASSOCIATES, INC., 

Plaintiff s, 

V . 


AJCIYOSHI Y/u'-'AD.A, LAVENTHOL, KREKSTEIN, 
IIORWATH & H0F(V7AT:-I, MORTON DEAR, ROBERT 
E. BIER, THOMAS MARTINO, JR., TAKARA 
ASSET MANAGEMENT CORPOPJiTiON and 
IRA N. SMITH, 


Dofendants. 


72 Civ. 1986 
OPINION 


GRIESA, J. 


X 


I. 

This is a motion for summary judgment made by 
three of the defendants — the accounting firm of Laventhol, 
Krekstcin, Horwath & Horwath ("LKH&H"), and two persons who 
were connected v;ith LKH&H, Morton Dear and Thomas Martine, 
Jr. The motions for summary judgment are granted and the 
action is dismissed as to these defendants. 

The action was commenced on May 9, 1972, and is 
brought under Gection 17 (a) of the Securitics Act of 1933 , 

15 U.S.C. § 77q/ séetion 10(b) of the Securities Exchange 


j 

1 
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Acl of 193-1, 15 r.S.C. S 78j(b), S.E.C. Rule lOb-5 
Soctions ?.0 G(i) arid (2) of the Investinont Adv^isors 
]9-10, 15 U.5.C. 55 P0b-6(1) and (2). Reference is 
fo the coiTb.ion lav: c.octrines of fraud and breach of 
obliyation. 


, and 
Act of 
also made 
fiduciary 


Easica]ly, the corr.plaint allccjes that plaintiffs 
Co:ipetitive Assoc.vatc s and Coir.peti ti.ve Capital, a iriutual 
fund and its fund r.anaoer rcspectivoly, vcere induced by the 
fraud of dt fondar.ts to cmploy dofendant Yanada and a 
Corporation ov.nved by Yam.ada, defendant Takara Asset Manage¬ 
ment Corporation ("Takara Management"), to manage a portion 
of the port folio of Ccmpctitivc Associates. Plaintiffs make 
the foi:ov:in'. clain aga.’nst LKII&i: and the three persons 
connected v-'.th LKH&H. Plaintiffs claim to have been per- 
suaaed to cmploy Yanada partly bocause of Yamada's record 
in managing a private investment fund -- Takara Partners. 
Plaintiffs claim that LKH&H certified the financial småte¬ 
rn,ont s of Takara Partners for the period July 16, 1969 


(inception of Takara Partners) to December 31, 1969, and 
that these financial statements Vv-ere false and misleading. 


_T_ 
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riaintiffp a 1 
Pier and Il^irt.i r.'".* 
Tcikara Partners f 


l.!'at derendants Yamada, LKH&II, Dear 
"dissaminatod" these allegedly false 
stacGir.ents to plaintiffs. 

II. 


i 


The: 

disputo. Tlie 
the deposition 
and is secreta 


fo] iev.-ing facr.r are established boyond 
r^'fncipai scurces of these facts are (1) 
in this case of Alan R. Markizon, v;ho was 
ry of Cerapetitive Associates and Coir.petitivt 


Capital; and (2) 
presidtint of Comp 
Capital, given to 
^•ay 10, 1571. 


testirnony of J, Robert Randolph, former 
etitive Associates and Competitivo 
tho Securities and Exchange Cor.nission 


Competitive Associates was at all relevant times 
an open-end mutual fund, whose securities v;ere selected by 
’portfolio managers". Competitive Capital, as fund manager 
for Competitive Associates, advised on the selection of 
the fund's portfolio managers. 

In June 1570 Randolph became president of 
Competiti\’e Associates and Competitive Capital. At that 
time a decision v/as made to employ certain new portfolio 
managers for Competitive Associates. Randolph took re- 
sponsibility for making the inquiries regarding candidates for 




3 
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portfolio managers. One of the people Randolph intorviewed 
was Yamada, v/ho was active in the management of tv;o private 
investment funds — Takara Partners and Armstrong Investors. 

On June 12, 1970 Yamada wrote Randolph, sending 
a piospectus of lirmstrcng Investors'and certain information 
about Takara Partners. The information about Takara Partners 
consisted of a list of Takara's general and limited partners 
and the follov/ing financial information: 


"b'e presently manage a 
v.’ith $6 million as.sets 
Takara v/as up 14.3?. in 
up 5.3% for 1570." 


domestic partnership 
called Takara Partners. 
1969, and it is presently 


Although Randolph apparently sav/ some "portfolio sheets" 
for Takara Partners, consisting of lists of stocks ov/ned 
and market vdues, Randolph did ..ot s. o any financial state- 
ments for Takara Partners. 


Randoxph prepared a sumraary description of Yamada 
and the fundshe was then managing, togethor v/ith a description 
of other potential portfolio managers for Competitive 
Associates, and presented this material to the board of 
directors of Competitive Associates on June 25, 1970.^ The 
board of Competitive Associates approved Yamada as one of 
the new portfolio managers. Yamada was to form a new Corpora¬ 
tion - Takara Management - as the entity actually to be 
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e...ploycd. On October 9, 197 0 the board of directors and 
the shareholdcrs of Compotitive Associates authorized the 
execucion of contracts v'ith the nev; portfolio managers 
including Takara Management. 


Tahara Management funetioned as a portfolio 
manager from October 12, 1970 to May 14, 1971. 

It appears that at least by January 1971 the 
management of Competitive Associates began to have serious 
doubts about Yamada and Takara Management. There was an 
SEC investigation of some kind, and Randolph testified 
before the SEC on May 10, 1971. On May 12-13, 1971 the board 
of directors of Competitive Associates resolved to terminate 
Takara Management as a portfolio manager. It appeared 
that Yamada and Takara had recommended, among other things, 
purchase of stock in Fantastic Fudge, Inc. and Firefly 
Enterprises, Inc., neither of which companies had products 
or employees, according to information given to the 
Competitive Associates board. 


III 

The present action by Competitive Associates 
3 -nd Competitive Capital was commenced on May 9, 1972. 
The complaint names Yamada and Takara Management as 
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clofonJants, as v;cll as tho accountants, 
named Ira N. Sniitli. 


and an attorney 


Tlic a] legat ions of v.'rongdoina 


against LKH&H, 


Oe.ir, Hier and r'artino arc contained 
of tho complaint. Tho r.ost critical 
follows: 


in paragraphs 
all ogation is 


11-16 


as 


11. In early 1971, Defendants 
ada, Lavcnthol, Doar, Bior and 
^lartino singly and in concort, dircctlv 
and indii'octly in conncction v.’ith the 
pnt ch.aso and salo of securities dis- 
scninatcd or caused to be disscniinatod 
to Competitive Capital and Cornpetitive 
Associates financial statoments for 
Tai.ara Partiiors, a limited partncrship 
organizcd under thc lavs of Kcv; York 
foi. tlio purpose cf investing in 
recurities, of v.-hich Dofendant Vanada 
was a go-ncral partner, which financial 
SL-atoments v.’ore cert.-i ^ied by Defendant 
Lavcnthol, and vhich included an inconie 
statement for the period from July 16, 

1969 (incoption) to December 31, 1969 

and a balance sheet as of December 31, 1969." 

The complaint goos on to allege that these financial 


statemejits werc false and misleading 


It is then alleged: 


1*.. By reason of the activities described 
in paragraphs 11 through 13 abovo, Defendants 
\amada, Laventhol, Dear, Bier and Martino 
violated Section 17 (a) of the 1933 Act, Sec- 
tion 10(b) of the 1934 Act and Rule lOb-5 
thereunder, and Sections 206(1) and (2) of 
tho Investment Advisers Act, as a result of 
which Competitive Capital and Competitive 
Associates ultimately suffored damages 
aggregnting six million dollars ($6,000,000)." 
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.,,r.phs 13 ard 16 cf th3 conplainc allpga 
tlv.t tiero actionr cl Va.ada, ikh.h, Dcar, nier and 

--tinc eeno.-itrted n Irnach ol ..tlolr liduciat, olll,.,- 
tion,; tc-....,rd plaintiétn and a fraud uror. 


UF’On plaintiffr.. 


IV. 


rccOici on thG siir'mi-tf -5. ^ 

surjnaxi 3udynent r.otion 

ccnclnaively that the 1369 Tahara Partners financlal 
.taten^entsKero not "dissominated” by any defendants to 
P>.->tnti„e in oarly 1971 „n at any cthor tit,o. mdood. 

to ropiosontatitc of plaintictn sav, theso financlal 

-ta'cements untii i-hn rr'/- .,1 

- -o aEC shou-ed then to Randolph at the 

tito or his tactlnony bofore the SEC on Hay 10, 1971 .. 

four dnys before the enploimont of Takara Management by 

pla.intiffs v.'as terninated The alle 

,he allegations of paragraph 11 

Cf the conplaint about defendants LKHaH, Dear, Bier and 

Hcttino dissoninating these financlal statenents to plain- 

tiffs in oarly 1971 are totally lacklng in substance. 

The record denonstrates that plaintiffs neither 

cbtalned, „or relied epon, the Takara Partners finanoial 

statenents auditod by LKHSH in oonnection 


mont of Yamada and Takara Management. 


Markizon testified 
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iii his deposition that lic had no knov;lGdcjo of the dissemina- 
tion of the Tahara Partners financial stateir.ento to plaintiffr. 
as axleged in paragraph 11 of the complaint. He testified 
that the only porson vho inight have, knowledge of such a 
thing would be Randolph. But Randolph in his testimony 
beforc the SEC on ilay 10, 1971, stated that he had nev'er 
bcforc seen these financial staternents, or anything comparable. 

The only financial information about Takara 
Partners v;hich Randolph obtained prior to the emploionent of 
Yamada v.’ere the figures contained in the June 12, 1970 
letter of Yamada and some "portfolio sheets" for the funds 

Yamada v.’as managing, containing lists of stocks ovaied and 
market ^'alues. 

The only financial information about Takara 
Partners which Randolph presented to the directors of 
Competitive Associates was the description in the June 12, 

1970 letter. This letter does not refer in any v;ay to 
the Takara Partners financial staternents audited by LKH&H, 
nor do the figures in the June 12 letter correspond to the 
figures in these financial staternents. In the letter. 

Takara Partners is said to have $6 million in assets. 
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lakara ic r.:; al to 'up in 1969, and it i.'j presently 

np 5.35; for 1570". P 3 - contrnut, thc auclited financial 

staLemantu ol 'i’.akniu rartrcru an of Decornbcr 31, 1969 
shov- assetn of $4.2 .T.iilion. The auditcd financial state¬ 
ment s do nob show tn::L Takara was "up 14.32" in 1969, or 
"up 5.32" foi 1970. 

Plaintiffs'contontions on this notion are 
without substance. Plaintiffs suggest that Randolph nay 
ha^ done more in his invostigation of Yamada than is 
shown by his SEC testimo.ny. Plaintiffs suggest the possibi- 

lity that two former directors of Competitivo Associates _ 

Richard Doisel and Robert Sprinkel — may have kno-wTj Yamada. 
Plaintiffs s'jate that it is not know- whether Poisel or 
Sprinkel may have soen the audited financial statements 
of Takara Partners. Plaintiffs suggest that there may have 
been some mention of LKH&H at the Conpetitive Associates 
board meetings of June 25, 1970 and October 9, 1970, 
although the minutrs do not reflect, nor does Markizon 
recall, anything of the kind. Finally, plaintiffs ooint 
out that depositions have not been taken of some or all of 
the people who might have knowledge regarding these possible 
theories. 
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Clearly, this posing of hypothetically possiblo 
tr.ecjrics on v'hich tho accounting defendants ir.ight be 
rcr.ponsi})lo to plaintiffs is not sufficient to v.ithstand 
a sunr^ary judgnent notion. Strothcr v. Great Notch 

57 F.R.D. 113 (D.N.J. 1972). The argument 
that certain possible witnesses have not been deposed is 
insufficient to prevent the granting of suirnary judgnent. 
Conioe titive Associates, Inc. v. Children’s Worlcf j,^CCK Fed. 
Sec. L. Rop. i: 94,063 (S.D.N.Y. 1973). Plaintiffs have 
had. aiTiple opportunity to take the depositions of these 
persons curing the tv;o ycars in which the action has been 
pcnding. It should be noted that plaintiffs make no 
attempt to jnvoke tho provisions of Rule 56 (f) regarding 
a continuance of this motion to pemit discov’ery. 


An additional argument of plaintiffs against 
summary judgmont needs to be dealt with. Plaintiffs 
assort that the accounting defendants may be liable to 
plaintiffs on the basis of the December 31, 1969 Takara 
Partners financial statements, because these financial 
statements were relied upon by the partners of Takara 
P^rtjTers, and the existence of Takara Partners, with its 
prestigious list of investors, was a factor in inducing 
plaintiffs to deal with Yamada. Plaintiffs also appear 
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to iircjuc thiit. tho ^cii'Sirci 

upoii thti TtxKtirci ParfcnGiTK 

a 


1 "investment community" reiicd 
financial statements, and that 


as a result Yamada had_/good reputation eimong investors, 

V'hich was another factor in Yanada being hired by plaintiffs. 

This theory is, of course, entirely different 
from the claim made in the complaint, which v/as that 
plaintiffs had themselves actually received the Tahara 
Partners financial statements, and relied upon thom. 
Plaintiffs now advance the theory that they can recover 
on the basis of the Takara Partners financial statements, 
not because they relied on them,but because the partners 
of Takara Partners or the "investmenr community" relied on 
these financial statements. 

The first flaw in t>is theory is that plaintiffs 


have not come forward with the slightest factual support 
for it. The theory is presented in the barest conclusory 
fashion in a memorandum of law. 


In any event, plaintiffs have not offered any 
analysis as to how this theory could provide a basis for 
liability against the accounting defendants under the 
statutes and rule relied upon. 

order for a party to be liable under Goction 
17_/of the Securitics Act, the wrongful conduct must ba 
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corrnittcd "in tho of'fcr or salo" of a sccurity. In ordcr 
to incur liability under Soction 10(b) of tho Cecuritics 
Exchanoo Act end n.H.C. Rule lOb-5, tho v/rongful conduct 
of tho dofondant r.ust bo "in connection with the purchase 
or sale" of a socurity. The final statutory provisions 
rclied on arc Sactions 206(1) and (2) of the Investment 
Advisors Act, which prohibit an investreent advisor froia 
dofrauding and misloading "any Client or prospective 
c]iont". 

The pivotal faet is that the December 31, 1969 
Takara Partners financial statements v?ere not prepared 
eithor for plaintiffs or for the investment comirunity in 
general. Tho LKHill certificate on tho financial statc- 
monts was addressed to - and obviously prepared for - the 
partners of a private fund. Takara Partners. Plaintiffs 
have made no shov;ing to the contrary. 

There is no indication of any basis for holding 

to plaintiffs 

the accounting defendants liable/because of the auditing 
and certification of the Takara Partners financial state- 
ments for the partners of that entity. Nowhere in the 
complaint, or in any affidavit, or even in the briefs, is 
there any explanation as to how such auditing and certi- 
fication could constitute conduct "in the offer or sale" 
of a security to plaintiffs within the meaning of 
Section 17(a), or conduct "in connection with the purchase 
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or calo" of a cecurity involving plaintiffrj, v/ithin tho 

noaning of Section 10(b) and Rule lOb-5. Thcre is no 

indication that the accounting defendants' auditing and 

certification of the Takara Partners' finnncial statements 

v/crc carried out in any v;ay calculated to influencc the 

invcsting public, or to havo any such effect as contributing 

to the employment of Yamada as a portfolio manager for 

Coir.petitive Associates. See VJessel v. Buhlor , 4 37 F.2d 27 9 
cf. 

(9th Cir. 1971),y SEC v. Texas Gulf Sulphur Co. , 401 F.2d 833, 
862 (2d Cir. 1968), cert. denied , 394 U.S. 976 (1969). 

As to the Investment Advisors Act provisions cited 
by plaintiffs, thcre is clearly no indication of any basis 
for plaintiffs to claim that the accounting defendants' 
auditing and certification of financiai statements for 
the partners of Takara Partners amounted to fraud or mis- 
representation directed to plaintiffs. 

For the foregoing reasons the notions of 
defendants Laventhol, Krekstein, Horwath & Horwath, 

Dear, and Martino are granted and the conplaint is 
dismissed as to these defendants. Although the other 
accounting defendant, Bier, has not moved for sunmary 
judgment, the complaint is dismissed as to him. 

There is no just rcason for delay in entering 
judgment dismissing the complaint as to these defendants, 
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^! 1 k 1 the clcii; iu «. iroctcd to cnter such judgn’.ont. 
I’.R. Civ. P. 54 (b). 

So orderoJ. 


Da ted : 


I.’cv; Yor}: 
June 26, 


Nev; York 
197 4 



U.S.D.J. 
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rCOTKOTES 


The crøplaint r.aiaes aiiothor er.rlovoc of LKHtP - 
Robert E. Bier - as a dofendant.' No i^oLlcn has 
een nåde upon behalf of defendant Dier. Dovever 
tho position of Bier in this case is ?^écisSl.^ thA 

Dear and t'artino" =o 

that tho roajons dictatir.q disir,isnat oE the casa 
as to Dear and Kartino apply equally to Bier. 

Thero is sone confusion in tho notion papers about 
uhethrair this v;as a meeting of Competitive Associatos 
or Compotitivo Capital , but apparentlv it in f-ct 
a board meeting of Con.petitive AssociatoL ^ 
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[UNIT::i> iiTATES DI3TRICT COUTlT 
, iiOUTHrilUJ DISTRICT OF NEW YORK 

|: COMPETITIVE CAPim CORPORATION and 
li COiiPtyriTIVE ASSOCIATES, INC. 


-against- 


Plaintiffs 


C V'UEO 
JUL 3 

OF n 

JUDGIIENT 

72 Civil 1986(TPG) 


lAKIYOSHI YAilADA, LAVENTHOL, KREKSTEIN, 
i RORWATH fc HORV/ATH, MORTON DEAR, : 

'.ROBERT E. BIER, THOMAS lIARTINO, JR., ' • 

TAKAiNV ASSET IlANAGEMENT CORPORATION and ^ ‘ 

'pA N. SHITH • : , 

I 

: Defendanta 

h .. 

j^' Dofondants Lavonthal, Krekatein, Horwath & Horvath,' Morton 
i pjear and Thomaa Martino,Jr., having moved the Court for suBmary ’ 
JLj'udgment, purauant to Rule 56, of the Federal Rulea of Civil » 

I •'■i.,.' A 

I Procedure, and the aaid motion, having been brought on to be’he'^d'’-' 

I -V.W.-U - 

.jbefore the Honorable Thomaa P. Grieaa, United States Diatrict Jvftige,’ 

I ^ I 

I and the Court thoreafter, on June 26, 19714-, having handed, dowu' 

I opinion granting the aaid motion, and directing the crark'to.ønter^'V- 
judgnent, and with the expreas determination that theré' boing no* ’ 
Juat reaaon for delay of entry of this Judgiuent,’pursuant to Rul^i i' 
54(b), of the Foderal Rulea of Civil Procedure, it is,-. ^ 

» ^ i ' *.* 

ORUERED, ADJUDGiiD and DECREED: That dofendants LAVENTHOL;- 

' . < • ” * ■ . • » 

KREKSTEIN, HORWATH L HORV/AT]!, MORTON UEAR and THOMAS MARTINO,' JR‘J’ 

I have Judf^nent againat the plaintlffa COMPETITIVE CAPITAL CORPORATION 
land COMPETITIVE ASSOCIATES, INC., diainlsaing the complaint as to * 

I! I ■ ^ f ■ 

!thom, and it la furthor. 


i 







OUDEliaD: TI,at the oonplalnt be and It la horoby diaKisaed aa- ; 

to defendant HODEUT E. BIER. '' A ’ 

/. 204 ' 


Dated: Uev/ York, N.Y. 

July 3, 1974 
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UNITED STATES DISTRICT COLiRT 
SOUTHERM DISTRICT OF r.E'.'I YORK 


COMRETTTIVF CAPITAL CORPORATION 
and CCMPETITIVE ASSOCIATES, INC., 


Plaintiffs, 


-£tgain3t- 


AKIYOSHI YiC-lADA, et al., 


Defendants. 


72 Civ. 1986 TPG 


NOTICB OF APPEAL 
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Notics is hereby given that Conpetitive Assoeiatas, 
Inc., plaintiff in the above entitled action, appeals to the 
Court of Appeals for the Second Circuit frop. the ordar datad 
June 26, 1974, and the judgnant entered thereon, and from each 
and every part thereof. 


Dated: Nev; York, New York 

July 25, 1974 


Yours, etc. 

BUTOVTSKY, SCRRÆNKB & DEVINS 


By: 

A nember of tha firrri Ty~ 
Attorneys for plaintiff, 
Competitive Associates, Inc. 
230 Park Avenue 
New York, M. Y. 10017 
( 21 ”’) 725 - 53^0 
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•*—w t» / iJ X i'Cw X k'i '>J 

500 Fifth Avenue 
Nev/ York, N. Y. 


ix KIC2IT 
10035 


AT'IEN, WEISMAN & BUTLER 
17 Eas ; 63rcl Street 
New York, N. Y. 10021 

WILLKIS, FARR & GALLAGHER 
One Chase Manhattan Plaaa 
New York, M. Y. 10003 

CHRISTY, FRY f. CHRISTY 
45 Rockefeller Plaza 
New York, N'. Y. 10020 


HART S IIUMH 
10 Fast 40th Street 
Nav; York, N. Y. 10016 







cistf.ict o? ks; vr;RX 


co:iP:;'riTiVE Capital cop.POPj'tTio:-.' 
and CO.'-i?ETITI’/E ASSOCIATES/ IITC. , 


•acainst- 


PlainLiff3, 


yo. 72 Civ. L93: 


.TUr: GRISSA 


;*r -v*'r’»r 

o.(. .v.\. L> 


7u\IY03:iI i'Ai-LADA, at al. , 


Dafandants. 


I, ILVrSCXT F. BURGKAADT, Clerk of the Oistric:: Cc-art of the United 
States for tUe Southern Diatrlct of New York, do hereby certify that the 

certificd copy of docket entriss lettered A-_J)_, a:ul the original 

filed papers nunbered 1 thru 60 , Incluslve, ccnetitute the record 

on appeal in the above entitled proceeding; ence,. t fwt the follavir.g 
missing docnments: 


nA.TC FILCD 


PRCCEPTiySS 


5/9/-’'’ 

11/1/73 

6/26/74 


Complaint 

Affidavit of il. Pollnar 

Opinio;: S40975 granting 
rr.otions for sCTjnary Judgmant. 


IN TSSTiy;ONY k'KEP.bOF, I hava caused the scal of the said Courc to 
be hereunto affixed, at the City of New York, in tha Southarn District 

of N’e:.-/ York, this_day of _in the yaar of 

our Lord, One thousand nina hundred and seventy __, and of 

the Independcnce of the United States the _ ycar. 


k of the Court. 
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